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PRESIDENT’S PAGE 


The Publication Committee and the Editor of the 
Journal have very kindly tendered to me, as President, 
the use of a page in each issue of the Journal and I 
wish to express my appreciation of their thoughtful- 
ness and kindness. 

LOCAL ASSOCIATIONS ORGANIZE 

I wish to congratulate the Leon County and Bay 
County Bars upon the organization of their local As- 
sociations. The Association is particularly indebted 
to the Leon County group for the splendid dinner 
which was given the first week of the Legislature and 
which was so largely attended by the lawyers who are 
members of that body. 

We sincerely hope that the members of the Bay 
County Association will now join the State Associa- 
tion as a group and co-operate with us in the work 
which we are undertaking. 

MID-YEAR MEETING OF BAR DELEGATES 

The Executive Council has decided to hold a mid- 
year meeting at some location in West Florida. This 
meeting will not be held until the latter part of the 
summer or early fall. The time and place will be an- 
nounced later. 

PROBATE ACT 

As this is written, the Probate Practice Act has 
been introduced in both Houses of the Legislature and, 
after reference to the Committee, was reported back 
to both Houses favorably with one or two small amend- 
ments. It is hoped that the Act will be passed in its 
entirety very shortly. The Probate Committee 
headed by Mr. Rogers appeared at the Committee 
hearings and answered successfully and satisfactorily 
to the members of this Committee the various ques- 
tions which were asked. 

PROGRAM OF STUDY FOR THE COMING YEAR 


The Committee on Judicial Administration and © 


Law Reform made a recommendation under the recent 
amendment to our Constitution that the Association 


devote the next two years to a study of the judicial 
article of the Constitution and the statutes necessary 
to make the same effective. The Executive Council 
adopted a resolution accepting this recommendation 
and a special committee will be appointed to carry on 
this work. The first report of this Committee will un- 
doubtedly be available for consideration by the mid- 
year meeting of Bar Delegates. 

At the same time the Council decided to refer to 
the Committee on Criminal Law and Procedure the 
model Code of Criminal Procedure prepared by the 
American Law Institute with requests that the same 
be studied in relation to our Florida Constitution arid 
conditions, with a view to revising our present system 
of criminal procedure. This work will go along simul- 
taneously with the study of the judiciary article. 

DUES 

One of the most important matters which I wish 
to bring to the attention of every member of the As- 
sociation is the subject of dues. The Association has 
been successful in its operation and is able to main- 
tain the high standard of publication only through the 
dues of the members of this Association . 

At a recent meeting of the Executive Council a 
resolution was adopted which would permit any mem- 
ber who was delinquent in the payment of dues prior 
to 1982 to become reinstated and a member in good 
standing by paying $15.00, which would be credited as 
his dues for 1932 and 1933. A large number of mem- 
bers are still delinquent for 1932 dues and it is very 
important that payment should be made as promptly 
as possible. Otherwise, there is great danger that the 
work of the Association will be seriously crippled. 

It is also important that dues be brought up to 
date because of the rules of the Post Office Depart- 
ment which prevent us from mailing the Journal to 
those who are not members of the Association in good 
standing. 
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NEWS OF LOCAL BAR ASSOCIATIONS 


BAY COUNTY BAR ASSOCIATION FORMED 

J. M. Sapp was elected President of the Bay Coun- 
ty Bar Association at the organization meeting of that 
group held on February 20th. The meeting was held 
through the efforts of Philip A. Roll, of Panama City, 
Vice President of the Florida State Bar Association for 
the Twenty-Eighth Circuit. 

Other officers elected are Thomas Sale, Vice Pres- 
ident, and Burnis T. Coleman, Secretary-Treasurer. 
Membership in the new association included the follow- 
ing: Circuit Judge Ira A. Hutchinson, A. M. Douglas, 
C. R. Mathis, Sr., C. R. Mathis, Jr., J. Ed Stokes, F. S. 


Browne, Joseph W. Bailey, J. Van Wilhite, Harlan 
Stewart and Philip A. Roll. 

Committees appointed include ‘‘Legal Ethics, Con- 
stitution and By-Laws’, “Redistricting of State Ju- 
dicial Circuits,” ‘Reduction of Clerk’s Fees, Circuit 
Court.” 

The organiation will meet bi-monthly, in order to 
keep alive the interest of its membership in the asso- 
ciation. It was further decided unanimously to invite 
the officers of the Florida State Bar Association to hold 
a meeting in Panama City during 1933. The invitation 
was sent to the Secretary-Treasurer of the Association. 
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ARTICLES OF GENERAL INTEREST 


REMEDIAL LEGISLATION 
Proposed By 
THE FLORIDA STATE BAR ASSOCIATION 
To The 
1933 FLORIDA LEGISLATURE 


The Proposed Probate Act (*) 


Mr. President, and members of the Florida Bank- 
ers’ Association: I am very glad to have this oppor- 
tunity of addressing you this morning upon the gen- 
eral topic of remedial legislation, especially as it has 
developed in Florida, in recent years, through the in- 
strumentality of the Florida State Bar Association’s 
endeavors, and particularly concerning the proposed 
Probate Act prepared and sponsored by the Bar 
Association. 

As you well know, where people live in such close 
contact that they must have relations with each 
other, there must be rules prescribing and regulating 
their respective rights and duties. These rules we 
call laws. As was recently stated by President 
Shackleford of the Florida Bar Association in his an- 
nual address: “Wise rules of law governing business 
and property go to the very foundation of our pur- 
suit of life, liberty and happiness.” 

The sources of law in this country are the Fed- 
eral Constitution and Treaties, State Constitutions, 
Federal and State Legislation and the Common Law. 
Constitutions, treaties and statutes change continu- 
ously in accordance with the expressed will of the 
duly constituted authorities. 

The theory of the common law is that its prin- 
ciples, which are the product of wisdom, experience 
and observation of ages of men, remain unchanged; 
but that new application of these principles to chang- 
ing conditions can and will be made as conditions 
change. 

It appears from time to time that statute law is 
out of date, is inconsistent with changed conditions of 
life, that new conditions have developed that are 
wholly unprovided for by statute law, and that the 
theoretical application of common law principles will 
only cover these new conditions by stretching them to 
the breaking point. We have long ago given up the 
notion that the common jaw is the perfection of rea- 
son and that application of it might be made by the 
process of logic to every new condition of affairs. 


*_(An address by Wm. H. Rogers, of the Jackson- 
ville Bar, to the Florida Bankers’ Association.) 


When one or more situations of the kind men- 
tioned appear then there is need for remedial legisla- 
tion. 

Remedial legislation has been going on for cen- 
turies. It was at first altogether sporadic; much of 
it still is. Much of it is ill advised and produces un- 
expected and undesirable results. Legislators, es- 
pecially in Florida, with our unfortunate propensity 
for local bills, and our limited term of 60 days every 
2 years, can not be expected to do much in the way of 
remedial legislation. As a matter of fact Legislators 
do very little in preparing and proposing remedial 
legislation. 

When legislation, to remedy obvious defects in 
the existing law, is needed, it becomes the business of 
the general public to prepare and propose it. Organ- 
izations like those of the Bankers, the Lawyers, 
Chambers of Commerce and others have pretty gen- 
erally assumed this obligation. But there is always 
the suspicion that any such organization may unduly 
favor itself or its members in the preparation of leg- 
islative measures. That is not an unjustified sus- 
picion and the possibility has to be carefully guarded 
against. 

In recognition of the conditions of our political 


organization, with a Congress and 48 State Legisla- 


tures, most all of which are without the time or facili- 
ties to formulate remedial legislation covering defects 
in the general law, various means have been employed 
for the purpose. 

Nearly 40 years ago the National Conference of 
Commissioners on Uniform State Laws was organized. 
That body meets for a week each year with Commis- 
sioners in attendance appointed by the Governors of 
each state. That organization, after exhaustive study, 
has approved about 50 Uniform Acts. These Uniform 
Acts are presented to the various legislatures and 
from time to time certain of them are adopted. Many 
such Acts have been adopted in a large number of 
states. 

Florida has adopted a half dozen or more of these 
Uniform Acts. The most notable one is the Uniform 
Negotiable Instrument Act, adopted in Florida in 1897. 
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Every banker is thoroughly familiar with that 
Statute. 

Many subjects, however, are not precisely suited 
to uniform legislation, such for example as the law of 
descent, distribution, dower and probate practice. 
And these subjects have not been considered to any 
extent by the Conference of Commissioners on Uni- 
form State Laws. 

In many states so-called Judicial Councils have 
been established by the Legislatures. These are 
bodies of experienced business men and lawyers, with 
the duty among other things of observing continuous- 
ly the operation and effect of general laws, and es- 
pecially those relating to Judicial organization and 
procedure, and to recommend from time to time 
remedial legislation. Florida has no Judicial Council. 

In most all of the states the Legislatures have, 
from time to time, established Committees or Com- 
missions to revise general laws relating to certain 
particular subjects. We have had several such Com- 
missions in Florida. They are sometimes political 
plums and not always efficient. They are generally 
expensive—as they are usually paid fairly liberal com- 
pensation plus expense accounts—and they rarely ac- 
complish very much. 

In 1929 the Bar Association of this State, seeing 
the urgent need of reform of our Chancery Practice, 
induced a committee of experienced lawyers, to under- 
take a complete revision of the law relating to chan- 
cery practice and procedure. This committee worked 
on the matter during a two year period making three 
formal reports to the Bar Association in open meet- 
ings and their final report was approved by the Bar 
Association and passed by the 1931 Legislature as 
Chapter 14,658 Acts of 1931. This experiment was 
highly satisfactory, and the general satisfaction in 
the result has encouraged the Bar Association to re- 
peat the effort. 

In 1931 the Bar Association again undertook to 
engage in this matter of preparing and proposing 
remedial legislation, by the appointment of another 
committee charged with the duty of revising, con- 
solidating and amending in a comprehensive fashion 
the law of the State relating to the settlement of the 
estates of decedents. This is what we lawyers call 
Probate Law, and our committee is called the Probate 
Committee of the Florida State Bar Association. The 
work of that Committee is practically completed. 

At the 1932 Bar Association Convention in Holly- 
wood, I introduced a resolution committing the Bar 
Association of this State to a long term policy of con- 
tinuous revision of law by voluntary effort. This 
resolution met with spontaneous approval and our 
Constitution and By-Laws have since been duly 
amended to provide the machinery for a continuous 


and comprehensive program of law revision, year after 
year, as long as there is any subject in need of re- 
vision and as long as there are public spirited lawyers 
willing to assume the task of spending their money 
and giving their time without charge, for the general 
welfare. The Committee of the Bar Association on 
Judicial Administration and Legal Reform is right 
now engaged in a survey of the field, in order to se- 
lect the subject or subjects of the law appearing to be 
most badly in need of revision for the next two years’ 
work. Shortly a selection will be made and then work 
will start upon another subject which will be ready for 
presentation to the 1935 Legislature. 

Meanwhile, each committee which has revised a 
particular subject will continue as a standing commit- 
tee to observe the operation and effect of the Statute 
adopted by the Legislature covering its particular sub- 
ject matter, and to prepare and propose any further 
amendments as experience shows their necessity. 

Thus you will see that our Bar Association here 
in Florida is offering to the State the benefit of its 
voluntary services in the field of remedial legislation. 
The results will be slow and hardly discernible at 
first; but, in time speed will pick up and the effects 
should be widespread and beneficial to all. 

The probate committee of the Bar Association 
was appointed in 1931 by Mr. J. C. Cooper, Jr., of the 
Jacksonville Bar, then President of the State Associa- 
tion. You will be interested in this as Mr. Cooper is 
counsel for the trust department of the largest bank 
in the State. As attorney for a bank exercising fidu- 
ciary powers, he readily observed the crying need for 
the reform of our probate law. 

Practically our entire probate system in Florida 
today is based upon a territorial statute passed in the 
year 1828. This statute is 104 years of age and it 
takes no stretch of the imagination to see that it is 
largely inappropriate to conditions, physical, geograph- 
ical, social and commercial, as they exist today. True, 
it has been patched up from time to time by amend- 
ments and supplementary statutes; but these have 
helped only a little. The whole thing today is a 
patchwork of inconsistencies and deficiencies and most 
of it is as out of date as a horse drawn stage coach. 

The personnel of the Probate Committee, consist- 
ing of C. C. Copp and Warren L. Jones, of Jackson- 
ville, County Judge Harry R. Hewitt of St. Petersburg, 
D. H. Redfearn and Judge A. J. Rose, of Miami, Frank 
J. Wideman, of West Palm Beach, and myself, will be 
of interest to you bankers, as nearly all the members 
of this committee are attorneys who have represented 
banks exercising trust functions and therefore thor- 
oughly familiar with and experienced in the law of 
decedents’ estates and furthermore fully cognizant of 
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the particular problems confronting the corporate 
trustee, executor or administrator. 

Right here let me speak a word of warning. Do 
not be misled by the personnel of this committee to 
expect that this proposed Probate Act is a bill favor- 
ing corporate fiduciaries or banks. This bill has been 
prepared by those who fully understand the difficul- 
ties encountered by corporate fiduciaries in the dis- 
charge of their trusts. But I should also say that in 
my judgment no set of men in Florida are better 
aware of the fact that corporate fiduciaries, for all 
their vaunted immunity from mortality, and notwith- 
standing their strong financial responsibility, are 
nevertheless composed of ordinary mortals with all 
the faults of human beings and with no quality of in- 
fallibility. You will, therefore, find in this bill every 
fair and reasonable consideration of the position of 
corporate fiduciaries, full sympathy with their prob- 
lems, but absolutely no favoritism. The bill has been 
prepared with scrupulous impartiality, without fear 
or favor, and in the best interests of the general pub- 
lic. Bankers, lawyers, county judges, newspapers, 
surety companies, sheriffs and all other interested 
classes have been treated alike. There are no jokers 
in the bill. 

Nevertheless this bill is of the greatest value to 
you bankers, just as it is to all others who may have 
estates to settle. It is bound to contain errors, for it 
was prepared by human beings. It can not be ex- 
pected to meet with the unanimous approval of the 
Bench and Bar in all particulars. In fact some sec- 
tions of the bill are unsatisfactory to certain members 
of the committee itself. No member of the committee 
is satisfied with every section of the bill. But the im- 
portant thing is that the whole committee is thorough- 
ly satisfied with the bill as a whole and would very 
much rather have this bill as the law of this State 
than our present, antique, incomplete, and often in- 
consistent patchwork system. 

You will be interested in how this proposed legis- 
lation has been worked out. This bill is no ill consid- 
ered and hastily prepared measure. The committee 
consists of seven experienced lawyers from various 
sections of the State. Two years time has elapsed 
during the preparation of the bill. The work has not 
been suddenly proposed and hurriedly concluded. 

The Bar Association itself has devoted four full 
days time to consideration of the measure, at Gaines- 
ville in October 1931, at Hollywood in April 1932, at 
Orlando in October 1932 and at Pass-a-Grille in Janu- 
ary 1933. The bill has been published three times; it 
has been broadcast to lawyers and probate judges. It 
has been criticized by bankers, lawyers, judges, and 
even undertakers. Its provisions have been publicly 
discussed by the lawyers at the meetings mentioned, 
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and it has been completely rewritten three times. 

The committee itself has held 19 formal sessions 
during the past two years. These conferences have 
lasted from one to four days each. Altogether the 
committee has been in session for more than forty 
days in the consideration of the bill. In addition to 
that, each committeeman has personally spent weeks 
and weeks of time in tedious research, preparation of 
the sections assigned to him, and in revising, re-re- 
vising and again re-revising his sections after the 
committee as a whole has considered his work and re- 
ferred it back to him time and again for further im- 
provement. It is a conservative estimate that, in the 
aggregate, well in excess of sixteen months time of 
one experienced probate lawyer has been spent in the 
preparation of this bill by the committee. 

Perhaps if I translate the foregoing statements 
into the banker’s language—that of dollars and cents— 
you will get a better picture of what effort lies be- 
hind this measure. In order to attend the 19 confer- 
ences of the committee not less than four lawyers 
have had to travel 250 miles to and from each meet- 
ing and pay hotel bills for each meeting. This ex- 
pense aggregates in excess of $2,500.00 to date, paid 
by the committeemen out of their own pockets. At 
the rates lawyers usually charge bankers, which, by 
the way, as you well know, is always a minimum rate, 
the legal work done on this bill would reasonably be 
worth $32,500.00, which plus expenses incurred of 
$2,509.00 would make the total cost $35,000.00. That 
figure would be very reasonable compensation for the 
legal services rendered. In dollars and cents, that is 
the reasonable cost value of this proposed Act. 

Now, a word about the general method of work 
of the committee: 

All sections of the Florida Statutes bearing on 


_ the subject of probate law were first assembled and 


subdivided. They were then parcelled out among the 
committeemen. Each man was made the draftsman 
and editor of certain subjects. 

The probate statutes of many other states were 
secured. Most of them were promptly discarded as of 
no special.value. Those of California, Colorado, Ohio, 
New York, Georgia and a few other states were 
studied in detail. Four of these states had recent en- 
actments of modern probate codes. These were kept 
at hand for continuous reference and comparison. 

The committee would assemble and take up cer- 
tain subjects for discussion. The most satisfactory 
legal principles would be determined and adopted; 
notes would be made of the points and of the decisions 
of the committee; then the matter would be referred 
to the committeeman in charge of that subject for 
preparation of the sections covering the subject. Fol- 
lowing the adjournment of the session, the committee- 
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man would prepare his sections and mail copies to each 
member of the committee. 

This procedure continued until the whole subject 
of probate law was covered. Then came the second 
revision. Each section was then taken up and studied 
in detail, first as to the legal principles involved and 
then as to phraseology. Each section was then re- 
committed to the draftsman for re-revision. And so 
the whole matter was finally covered a second time. 

Then came the third revision. The same proce- 
dure continued until the whole bill had been rewritten 
a third time. But that is not all. Many sections of 
the bill were specially considered from five to ten 
times and rewritten as often. 

During all this time suggestions have poured into 
the committee from every section and source. My file 
on this matter is more than 2 feet thick. On Decem- 
ber 16, 1932, our committee heard suggestions for a 
whole day from the Trust Division of your own As- 
sociation. There were seven of your trust officers 
present and a number of valuable suggestions were 
made. 

The most difficult thing to handle in a task of 
this kind is that of suggestions. Suggestions are 
made as to every conceivable matter. There is always 
some good ground for the suggestion. But very often 
it is a personal experience in connection with a “hard 
case.” “Hard cases make bad law,” is the old legal 
adage. This bit of legal philosophy refers primarily 
to judicial decisions. But our Committee have found 
it to be equally true from a legislative standpoint. A 
“hard case” induces the proposal of bad law. The at- 
tempt to shape legislation to care for a hard case 
usually results in a statute which does not serve the 
general welfare advantageously. The fundamental 
principles of legislation are those of Ethics. Legisla- 
tion must be based upon the purpose of best advan- 
tage in the greatest number of cases. Exceptions may 
be employed in statutes to alleviate unusual hardship. 
But statutes framed with hard cases in mind, will 
usually be found to be unsatisfactory generally and 
often even burdensome. 
specific legislation to relieve a hard case, is likely to 
lose sight of the great disadvantage which his pro- 
posal would impose upon everybody else. The disad- 
vantages will usually be found to far outweigh the ad- 
vantage gained. And it is a delicate task to convince 
a sincere person that his suggestion is ill advised when 
everything is taken into consideration, for he sees it 
in the light of the hard case, as a highly advantageous 
and desirable proposal, generally losing sight altogeth- 
er of the disadvantages entailed. 

An example or two will clarify this point. It was 
urgently suggested that we require the record of all 
annual returns of administrators and executors. In- 


The person who _ proposes: 


quiry disclosed that the proponent had experienced 
the loss of such a return and was seriously incon- 
venienced to re-establish it. Hence he wanted all 
such reports recorded. Recording all such returns 
would reasonably guard against such loss and incon- 
venience; but at what corresponding disadvantage? 
Thousands of dollars would be wasted in recording ex- 
pense and cost only to save an occasional lost docu- 
ment. It was a hard case which would have made bad 
law. 

A South Florida bank had the deposit of a resi- 
dent of an adjoining county. One day the administra- 
tor of the depositor appeared in the bank with a certi- 
fied copy of his letters and demanded and received 
the deposit. The banker even took the precaution to 
call the County Judge and all representations of the 
administrator were verified. A few months later in 
walked the depositor himself and presented a check 
for his deposit. He did not get the cash. He sued 
the bank. The banker suggested to our committee 
that, before letters of administration might be taken 
out or a will probated, official proof of death be re- 
quired in every case by filing certified copies of of- 
ficial death certificates. This would cost the State 15 
to 25 thousand dollars per annum and a great deal of 
trouble. For what purpose? Simply to take care of 
one hard case. Again the hard case would make bad 
law. 

Instances of this kind might be multiplied for 
hours. Our committee has had scores of sincere sug- 
gestions of provisions to cover hard cases. We have 
had to decline to adopt them with the exercise of the 
greatest diplomacy. More harm would have been done 
than good. The greatest good to the greatest num- 
ber, is the rule that must be followed, for after all 
proper legislation must always be a matter of ethics. 
Whenever ethical principles are disregarded even in- 
advertantly you will have bad law, and it is no justi- 
fication that you are trying to alleviate a hard case. 
The unlucky person who encounters a hard case has 
no right to expect the public to incur great disadvan- 
tage or expense in order to guard against a hard case 
which will only occur in the rarest instance. 

Before I close, you will probably want to hear 
something about what is in this bill. Time forbids 
any attempt to analyze the bill. It consists of 198 
sections and covers practically the entire substantive 
and adjective law of the disposition and settlement of 
the estates of decedents. I have had distributed to 
all present copies of the March issue of the Florida 
State Bar Association Law Journal. This issue con- 
tains the final complete draft of the bill, together 
with the committee’s notes pointing out the most re- 
cent changes made in the draft. If you will preserve 
this copy you will be able in a few hours time to dis- 
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cover precisely the improvements of our present law 
which we believe will be accomplished by the enact- 
ment of this bill. 

I will however call your attention to a few re- 
sults intended to be accomplished: Broader authority 
has been given to County Judges wherever possible; 
the practice before the County Judge, as a probate 
court, has been clarified and supplemented; the delay 
and expense of appeals has been minimized; practical- 
ly all limitations of time have been reduced to a mini- 
mum commensurate with safety; thus for example 
the time for filing claims against an estate has been 
cut down from a year to eight months; a proceeding 
has been provided to ascertain who are the heirs or 
beneficiaries of a decedent; the matter of compensa- 
tion of executors and administrators is specified in 
appropriate detail; the matter of insolvent estates is 
simplified; likewise escheat; all property both real 
and personal is made assets in the hands of the execu- 
tor or administrator; in fact real estate and personal 
property are placed upon a parity wherever possible 
throughout the whole bill; the law of descent and 
dower are clarified and simplified; children born after 
the execution of a will are provided for; death-bed be- 
quests disinheriting children and widows are forbid- 
den; murderers are prevented from inheriting from 
the person murdered; when two persons are killed in 
a common calamity neither is presumed to have died 
first; all wills, both of personalty and realty, must be 
witnessed; inheritance will always be per stirpes; the 
recording expense in the County Judge’s office has 
been reduced by a great many thousands of dollars 
per annum; the most modern procedure ever devised 
has been provided for the taking of depositions; for- 
eign wills, wills written in foreign languages, notarial 
wills and lost or destroyed wills are all provided for 
and the method of their probate prescribed; the Coun- 


ty Judge is given practically concurrent jurisdiction — 


with the Circuit Court in the construction of wills: 
ample provision is made to cover cases of mergers and 
succession of corporate fiduciaries, in probate; pro- 
vision is made to enable a surety on a personal repre- 
sentative’s bond to be released from liability for fu- 
ture acts of the personal representative; the assign- 
ment of the widow’s dower has been simplified; an 
executor or administrator is enabled to force one who 
has filed an unfounded claim against an estate to sue 
on it within a short time or else be barred; a judgment 
against an executor or administrator gives no advan- 
tage to the claimant; no execution may be levied, thus 
picking an estate to pieces; the virtual unlimited pref- 


erence heretofore accorded to undertakers has been 
limited; sales of real property by the personal repre- 


sentative have been simplified and the pitfalls of the 
present law eliminated; personal representatives are 
empowered to lease real property; they may even bor- 


row money and give mortgages in cases of need, but 
under strict regulations; annual returns of personal 
representatives will be for the calendar year and must 
contain a sworn statement of the assets; agreed set- 
tlements may be made between the persons interested 
in an estate and the personal representative in lieu of 
formal Court accounting; a personal representative 
may be compelled to produce the assets of the estate 
for physical examination; the grounds for removal of 
an executor or administrator have been enlarged for 
the safety of estates; a foreign executor or adminis- 
trator who qualifies in Florida may be sued in this 
State for any misconduct in connection with the es- 
tate; ancillary administration is provided for; and 
other less noteworthy matters too numerous to men- 
tion have been covered. 


I assume, therefore, that the enactment of this 
bill, which is regarded by the Bar Association as 
highly desirable, is a matter of great importance and 
value to every bank and banker. It is of the highest 
importance to those banks which are exercising trust 
functions, just as it is to all executors and adminis- 
trators. At the same time, it is distinctly advantage- 
ous to the State as a whole and by the same token to 
all banks and bankers. Your cooperation in securing 
the passage of this bill by the 1933 Legislature is 
therefore urged. 


It is not my purpose to attempt to point out to 
you how you should go about assisting in the passage 
of this bill. You have your established machinery for 
that general purpose. You have always been eminent- 
ly successful in procuring the passage of needed leg- 
islation. If you will take the same serious interest 
in this measure that you have in former years in con- 
nection with other desirable remedial legislation and 
lend your capable assistance to the Bar Association, 
there will be no question about the result. 


I must warn you however that commendatory 
resolutions and wistful wishing will do very little good. 
A matter of this kind takes actual personal work on 
the part of a large number of your members. If you 
will do that work, you will be rendering a most valu- 
able service to the State as a whole and to yourselves 
as well and one of the most needed and desirable re- 
forms in our general law will be accomplished . 
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THE SOCIAL SIGNIFICANCE OF THE SUPREME COURT 
OF THE UNITED STATES 


By ROY FRANCIS HOWES, S. J. D. 
A Paper read before The Athenian Club, DeLand, Florida, 


My subject is The Social Significance of the Su- 
preme Court of the United States; my text is found in 
the Constitution of Massachusetts; to the end that 
this may be a Government of Laws and not of Men. 
I want to discuss brietly the social implication of our 
legal system; and in order to do this it is desirable to 
refer first to the place of the Courts in our political 
structure; second, to learn something of the method of 
the judicial process; and third, to scan some of the 
applications of this system as it affects the problems of 
race, of life and liberty, of war and peace, and such 
others as we have time to mention. 

I 

Most Americans, under the influence of tradition, 
have accepted the classical interpretation of our Fed- 
eral State, and especially the peculiar doctrine known 
as the Separation of Powers—originated by Aristotle, 
preserved by Marsiglio of Padua, and put into modern 
form by Monesquisu, whose Spirit of the Laws was 
found in the library of all gentlemen when our Con- 
stitution was adopted in 1789. 

This paper proposes that though this doctrine was 
entertained by the Fathers, and supposedly incorpor- 
ated into our Government, no such incorporation was in 
fact made; that our system exists today, as it has 
from the beginning, a Government of and by the Ju- 
dicial Department, rather then a Government by either 
of the other two Departments, or the joint Government 
of the three dividing the powers between them. 

The problem of governmental form is essentially 
one of the location of sovereignty. By sovereignty is 
meant the supreme and unlimited power within the 
State. This distinguishes the State from other forms of 
social institutions such as the Family or the Church. 
History tells of three attempted solutions of this prob- 
lem. First that of executive supremacy, such as for ex- 
ample existed in Germany under the recent Empire 
wheer the seventeen legislative votes accorded the King 
of Prussia (who was also German Emperor) consti- 
tuted him the sole and supreme lawmaker of the Em- 
pire. Since the Courts possessed no power to question 
the validity of legislation, he was the sovereign power 
of the German State. 

A different form of supremacy exists in England 
where it has become accepted that all final power is 
vested in the House of Parliament, and indeed since 
the Reform Act of 1911, in the House of Commons 
alone. The significance of this arrangement is hard to 


appreciate; since it is true that all Acts of the House 
of Commons, no matter how repugnant to natural right 
or subversive of the Great Charters, are nevertheless 
Law, and must be enforced by the Executive and ap- 
plied by the Courts so often as cases affecting private 
rights arise thereunder. Some effort was made to es- 
tablish the independence of the Courts, but this com- 
pletely failed so far as Parliament is concerned, so 
that since the sixteenth century the Courts enforce as 
of course all legislative enactments without question 
of propriety or legality. In England all laws are legal 
and binding, but all laws are not Constitutional— 
meaning, not in accordance with previous enactments 
of the law-making power. 

In America a third experiment was made in the 
location of sovereignty. With us, it is submitted, sov- 
ereignty was placed in the Judicial Department of the 
that it be divided; since what is supreme and solitary 
Government. The very nature of sovereignty forbids 
can know no limitation or division. There cannot be 
two supreme powers in one State. We know that the 
President has only a limited authority in law making 
—administrative rules and regulations, they are called, 
which are subject as far as they concern private rights 
to the supervision of the Courts of Law. Congress is 
usually said to be the law making body; and so it is 
in a preliminary sense; but we must remember that 
legislation is formulated in the most abstract and gen- 
eral terms, and that all such rules must receive the 
approval of the Courts whenever their validity is ap- 
propriately questioned. Hence we conclude that they 
who possess this ultimate power of consent and of pro- 
hibition must thereby possess that supreme authority 
which is defined as sovereignty. With us sovereignty 
resides in the Courts of Law; as a great jurist (Justice 
Holmes) has said: Law is that which the final Court 
holds on the facts of a particular case. 

This conclusion is a matter of surprise to some who 
have not considered the nature of the American State. 
Yet it has been recognized as our unique contribution 
to the Science of Government. Nowhere else is such 
a system found. It arose naturally in the soil of our po- 
litical antecedents. It was the result of our experience 
as a colonial people; the long contest with the British 
Crown, the years of oppression by the British Parlia- 
ment, and the practical genius of our statesmen who 
recognized that, as Madison said, there is as much 
tyranny in a legislature as in a king. Thus neither in 
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the hand that wields the sword nor in the hand that 
holds the purse was supreme power placed, but in that 
Branch of the Government apparently the weakest, yet 
for that reason the safest, was the ultimate power of 
the State lodged. And many have said that nowhere 
was the wisdom of the Fathers more clearly manifested 
than in this arrangement. 
II 

Law, then, being the final determination of the 
ultimate Court, it is important to observe the method 
by which its conclusions are arrived at. What is the 
judicial process? The layman has slight understand- 
ing of this. Like priest and doctor, the lawyer has his 
professional secrets calculated to preserve the mys- 
teries of his science, lest seeing we shall see—and un- 
derstand. 

“Apply the law to the facts of the case’, says 
the layman. “But what is the law and what are the 
facts?” replies the Judge. The misconception under- 
lying this demand arises, as we have seen, from the 
nature of law itself. Law follows the decision rather 
than precedes it. It grows through the accumulation of 
instances, by the slow process of trial and error as 
points are pricked out in the field of social relation- 
ships. Some one million points of law have now been de- 
termined, wherein no two cases are exactly alike in 
facts nor treated exactly alike by the men who de- 
cided them. 

Law, paraphrasing Coulanges, is no easy science; 
its subject, human society, is infinitely complex. Its 
material is the most complicated and least understood 
of all sciences. Its interests are as broad as human life 
and society. It deals not only with the outward act but 
with the motives of men. The complexity of social re- 
lationship; the change from rural to industrial civili- 
zation; the rise and growth of the city; the mechan- 
ization of industrial life; the decay of the family; the 


demand that with large freedom and increased sociali- 


zation we maintain justice in all our relations; these are 
but a few of the facts which are now seen to con- 
dition cases, and which the enlightened Judge may have 
to bear in mind as he endeavors to work right and jus- 
tice as regards the individual case. 

There are of course, general principles to guide in 
this maze of fact and motive; but “general propositions 
do not decide concrete cases”. Suspicious of mere rules, 
the modern mind is growing impatient of general prin- 
ciples, seeing their application is subject to so many ex- 
ceptions that no one is able to foretell their operation 
in any given state of affairs. This is due partly to the 
difficulty involved in the facts, but it is due also to the 
nature of the judicial process. Let us suppose, for ex- 
ample, that the case involves a matter of negligence; 
that the point at issue calls for the application of the 
rule known as the proximate cause of the injury. 
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“The directive force of this principle,” says Cardozo, 
“may be exerted along the line of logical progression; 
this I will call the rule of analogy or the method of 
philosophy; along the line of historical development; 
this I will call the method of evolution; along the line 
of customs of the community ; this I will call the meth- 
od of tradition; along the lines of justice, morals, and 
social welfare; this I will call the method of sociol- 
ogy.” 

From these several standpoints the individual 
Judge views the matter before him. He may be im- 
pressed with logic, with rules of analogy, in which case 
his decision will be one thing; he may be impressed 
with movement in the Law, with growth and develop- 
ment, in which case his decision may be another; he 
may be a careful legalist, fearful of change and inno- 
vation, beileving that to progress is to turn backward; 
he may be a student of society who works along lines of 
justice, morals, and social welfare, eager for new light 
from every source and willing to risk something in 
the experiment of social justice. Thus each, in accord- 
ance with his temperament, his training, his past and 
present associations, his sympathies, comes to his con- 
clusion, as every man will and must. Is it wonderful, 
then, that we have dissenting opinions? Or that no one 
can foretell what a Court will decide till the last word 
of the last Judge is spoken? 

When we come to appreciate that each person- 
ality has within it something unique; when we discover 
(as discover we must) that truth is seldom found at the 
end of syllogism; when we consider that tradition is 
stronger than logic and that both must ultimately make 
way for the facts of experience, which are most diffi- 
cult to discover and properly to evaluate when once dis- 
covered ; we begin to appreciate the position of the Man 
upon the Bench and are better able to understand that 
in self defense he preserves the ancient ways, fearful 
lest in their removal his “‘science” be also removed or 
(worse) fall into confusion. Yet the nature of his ma- 
terial leads to confusion, and the beginning of wisdom 
is, as Cardozo says, the recognition that in the Law 
there is no such thing as certainty. 

Ill 

Warren, in his “Supreme Court”, has emphasized 
the similarity of views held by Judges of the Court, and 
concludes that the Bench is therefore a unit in all that 
pertains to American policy. Study, however, discloses 
that the social principles of Marshall and Taney were 
quite opposed; and while preserving the semblance of 
agreement, their decisions moved in opposite directions. 
Consider, for example, Marshall’s decision in Craig v. 
Missouri in which the power of a State to issue paper 
currency was denied, but which Taney and his Demo- 
cratic brethren circumvented through the simple ex- 
pedient of a State Bank in which the State was the sole 
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stockholder with power to issue paper money ad lib- 
itum as the legislature might decide. The difference 
was a difference of social policy; the Court under Mar- 
shall being Federalist and drawn from the commercial 
and banking East and North, while with Taney the 
elements which gained ascendency under Jackson had 
at last reached the Supreme Court of the Nation. 

Comparison of the decisions of these men is inval- 
uable to one who wishes to understand the social im- 
portance of the Supreme Court; but further reference 
to the early cases must be postponed since we wish to 
present as a basis of discussion the recent pronounce- 
ments of the Court as illustrative of the social signifi- 
cance of Judicial Legislation. 

The essential rightness of any legal system is said 
to reside in the completeness with which justice is 
meted out to minority classes, and especially as it af- 
fects the rights of minority racial groups. It is well, 
therefore, to consider, first, the attitude of the Su- 
preme Court as expressed in some decisions touching 
the life and liberty of these groups. 

(a) 

Leo Frank was a Jew, the manager of his father’s 
pencil factory in Atlanta, Georgia, and was convicted 
of murdering a young girl employee. The trial was 
conducted under circumstances difficult for the pris- 
oner. Applause, stamping of feet, clapping of hands 
greeted the State’s Attorney as he entered the room 
packed with spectators, and surrounded by a crowd hos- 
tile to the accused. The Judge, fearful of violence, sug- 
gested to Frank’s attorney that it would be better if 
neither he nor his client were in Court when the de- 
cision was rendered. Before the second juryman was 
polled, such a roar of applause broke out that the poll- 
ing had to be stopped till order could be restored. The 
disorder outside made it difficult for the Judge to hear 
the jurors though he was only ten feet away from 
them. With the allegation of these facts, Frank ap- 
pealed to the Supreme Court on the ground that his 
trial, dominated by a hostile mob, was nothing but an 
empty form. Yet on this statement, the Court held that 
Frank’s trial had been fair so far as the Federal Con- 
stitution is concerned, and that it could not interfere. 

Compare now the case of the nine youths accused 
of rape at Scottsboro, Alabama, and decided at the 
present term of Court. This case becomes at once his- 
toric because of the decision extending Federal protec- 
tion in matters essential to a fair trial, and which had 
hitherto lain within the jurisdiction of the State, even 
though the matter be first raised upon appeal and of 
the Court’s own motion. At this trial there was also an 
atmosphere of tense, hostile, and excited public senti- 
ment; the militia had been called out to protect the 
prisoners, while every step of the proceedings from ar- 
rest to conviction had been under the protection of the 


military. No counsel had been employed, and in re- 
sponse to a question, the trial Judge said he had ap- 
pointed all the members of the Bar for the purpose of 
arraigning the defendants, and then, of course, antici- 
pated that they would continue to help the defendants 
if no counsel appeared. Till the morning of the trial, 
no lawyer had been named or definitely assigned to 
represent the accused. “Under these circumstances,” 
said the Supreme Court, “‘we hold that the defendants 
were not accorded the right of counsel in any substan- 
tial sense. To decide otherwise would simply be to ig- 
nore actualities. There are certain immutable principles 
of justice which inhere in the very idea of free govern- 
ment which no member of the Union may disregard.” 
(b) 

This change of attitude respecting matters of trial 
is no less apparent in matters respecting the suffrage, 
as the Nixon Cases show. In the first a negro was re- 
fused the ballot in a primary in Texas in pursuance of 
a State law so directing. He brought suit for damages 
against the local officials, and the Federal Supreme 
Court sustained him saying: “Private damage may be 
caused by such political action and may be recovered 
for in a suit at law. States may do a good deal of class- 
ifying that it is difficult to believe rational, but there 
are limits, and it is too clear for argument that color 
cannot be made the basis of statutory classification af- 
fecting the right set up in this case.” Following this de- 
cision a law was passed seeking to accomplish the same 
end by resolution of the State party executive commit- 
tee. The idea back of this move was, that a political 
party as a voluntary association, has control over its 
membership, and hence if the executive committee ex- 
cludes a person from membership in a party, it is the 
action of the party and therefore legal. But the Su- 
preme Court held that no such power had been con- 
ferred upon the committee by the party, and if such 
power be said to exist in the committee, it was by vir- 
ture of the Statute and therefore void as State action. 
Whether power to prescribe terms of membership does 
inhere in a convention of a political party, is a question 


not yet settled, though its decision cannot be long de- 


laed. 

Time forbids the consideration of the many cases 
in the field of labor legislation, trust laws, income and 
inheritance taxes, chain store litigation, the New York 
rent laws, all of which and many others are pregnant 
with evidence of the Social Significance of Judicial 
Legislation. We conclude with a brief discussion of a 
matter which bids fair to divide public opinion as no 
other subject has since the days of slavery. 

(c) 

Among numbers not infrequently in the ranks of 
the clergy and professional classes, pacifism has taken 
a strong hold since the Great War. In 1928 the Austrian 


i 
Bi 
j 
7 
| 
| 
a 
q 
: 
4 q 
ff 
qf 
“3s 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 571 


writer, Rosa Schwimmer, applied for citizenship, and in 
her application, stated she would not bear arms in de- 
fense of her adopted country. The law requires that the 
applicant swear to support and defend the Constitu- 
tion and laws of the United States. Do these words 
include (as the Naturalization Board has interpreted 
them) that the applicant promise to fight as a combat- 
ant if the Government so requires? The Court held that 
they did, professing to believe that pacifist would be a 
menace to the country in war time, and saying: “If 
every citizen believed as they (pacifists) do and acted 
as they will, we would have no Constitution and no Gov- 
ernment.” But the Court was divided. “It can show no 
lack of attachment to the Constitution that she things 
it can be improved”, said Justice Holmes. “I suppose 
that most intelligent people think that it might be. 
Her position and motives are wholly different from 
those of Schenck (one of the Draft Resisters). She is 
an optimist and states in strong and sincere words her 
belief that war will disappear and that the impending 
destiny of mankind is to unite in peaceful leagues. If 
there is any principle of the constitution that more im- 
peratively calls for attachment than any other it is 
the principle of free thought—not free thought for 
those who agree with us but freedom for the thought 
that we hate.” 

The most recent case is that of Douglass C. Mac- 
intosh, a Canadian by birth, an ordained Baptist min- 
ister, and Professor of Theology in Yale University. In 
his application he stated: “I do not undertake to sup- 
port ‘my country right or wrong’, and I am not willing 
to promise that either I will or that I will not ‘take 
up arms in defense of this country’ however ‘necessary’ 
the war may seem to the Government of the day.” 
This means, of course, that the applicant reserves for 
himself the question of the morals of a war, and that 
it must be morally right in his eyes before he will fight 
or morally support it. On this showing his application 
was rejected, he having failed to show, the Court said, 
that his views were essentially different from those of 
Rost Schwimmer: “an uncompromising pacifist, with 
no sense of nationalism, and only a cosmic sense of be- 
longing to the human family. 

Chief Justice Hughes dissented: “I think that the 
requirement should be read in the light of our regard 
from the beginning of freedom of conscience”, he said. 
“While it has always been recognized that govern- 
ment may be exerted and disobedience to its com- 
mands punished, we know that with many of our 
worthy citizens it would be a most heart-searching 
question if they were asked whether they would prom- 
ise to obey a law believed to be in conflict with relig- 
ious duty. Many of their most honored exemplars have 
been willing to suffer imprisonment or even death 
rather than to make such a promise. We also know that 


a promise to engage in war by bearing arms would be 
contrary to the tenets of religious groups who are of 
patriotic purpose and exemplary conduct. To conclude 
that the oath of office is to be interpreted as disre- 
garding the religious scruples of these citiens, and as 
disqualifying them for office because they could not 
take the oath with such an interpretation would, I be- 
lieve, be generally regarded as contrary to the specific 
intent of Congress and as repugnant to the fundament- 
al principles of representative Government”. 

The question seems hardly settled. Both before 
and since the decision citizenship has been granted to 
those refusing to take the oath as interpreted by the 
Board of Naturalization. Thus Miss Martha Graber, 
after three hearings, was finally admitted to citizen- 
ship on September 30, 1930. During the hearings it de- 
veloped that she had conscientious objections to serv- 
ing in the army as a combatant (as the Schwimmer de- 
cision might require) ; that she was willing to serve at 
the front in her professional capacity; but that she 
would not take the oath as interpreted by the Board to 
mean bering arms in defense of the Constitution. “That 
would not be professional as a nurse’, she said. “I 
could not bear arms; I could not kill; but I am willing 
to be sacrificed for this country.” Her application was 
accepted. 

More recently arose the case of Professor John P. 
Klassen, who was admitted to citizenship by the Court 
which admitted Miss Graber, February 7, 1933. Both 
Klassen and Miss Graber are members of a religious 
group who, like the Quakers, are conscientious objec- 
tors; and in Klassen’s case the applicant was beyond 
military age. Both thése matters were referred to by 
the Court. “The Constitution provides”, he continued, 
“for religious liberty; then we make rules that all citi- 
zen must bear arms. In a case like this, the rule is 
contrary to the Constitution’s guarantee of religious 
freedom. In all our past wars we have allowed con- 
scientious objectors to serve in the Red Cross or some 
other body, which does not carry arms, and probably 
would do so in the future. So why impose future ob- 
ligations when we don’t intend to enforce them?” The 
oath as administered contained the following: “I will 
support and defend by rendering any service other than 
actually bearing arms, the Constitution and Laws of 
the United States.” 

Another case which seems likely to go to Washing- 
ton is that of the Reverend Rutledge Beale who, in his 
application for citizenship, based his refusal to take the 
oath upon the United States’ adherence to the Kel- 
logg Pact outlawing war as a legal means of settling 
international disputes. The argument (which is said to 
have had the approval of former Secretary of State 
Kellogg) rested upon two general principles: (a) that 
a treaty may bind citizens as well as governments sig- 
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natory; and (b) that a treaty (like the Constitution) 
being the supreme law of the land, supersedes any pre- 
vious legislation not in harmony therewith. But the 
Court refused to entertain the argument—the repre- 
sentative of the Board saying that the Kellogg Pact 
was little more than the expression of an opinion about 
war—and so the application was refused. 

We have thus dealt in some detail with the power, 
the method, and indicated some consequence of Judicial 
Government in the United States. Democratic in neither 
form nor purpose, it has worked as well as it has largely 
because of the ability, the integrity, and democratic 
sentiments of the line of able judges who have sat 
upon the Bench. That we have made little progress in 


the solution.of some problems must be traced also to 
the same source. It is, therefore, of prime importance— 
ranking in significance the election of Senators, Con- 
gressmen, and President—that increasingly fair and 
socially minded men be selected for this high position, 
to the end that we may have not a government of laws 
rather than men, but rather a government of laws be- 
cause of men—men able not only to discern right and 
justice but able also to make them effective in the life 
of the Nation. 

“My duty as a Judge’, says Justice Cardozo, “may 
be to objectify in law ... the aspirations and phil- 
osophies of the men and women of my time’. 
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HAS THE CONGRESS THE POWER UNDER ARTICLE V OF THE CONSTITUTION TO 
CALL AND REGULATE THE HOLDING OF RATIFYING CONVENTIONS 


INDEPENDENT OF STATE LEGISLATURES? 


Paper read by HERBERT S. PHILLIPS of the Tampa Bar before the Bar Association 
of Hillsborough County, Florida, April 7th, 1933. 


MR. PRESIDENT AND MEMBERS OF THE BAR 
ASSOCIATION: 


In complying with the request of the “Legal Top- 
ics Committee” to prepare a paper for this meeting 
on the question: “Has the Congress the power to 
call and supervise conventions in the several States 
for the ratification of proposed amendments to the 
Constitution”,—I have consulted the “Secret Minutes,” 
of the Constitutional Convention, as preserved by 
Judge Robert Yates, Luther Martin, and James Madi- 
son, the speeches of those who favored and opposed the 
adoption of the Constitution, “The Federalist’, and all 
other historical sources at my command. 

I consider it an honor to have been accorded the 
privilege of discussing such an important question be- 
fore you and have found great pleasure in preparing 
the paper. 

It is admitted that, in submitting the amendment 
for the repeal of the Eighteenth Amendment, for rati- 
fication, by conventions in three-fourths of the several 
States, Congress has set sail on an uncharted sea. 

In conformity with the recommendation of the 
Constitutional Convention, Congress, on the 28th day 
of September, 1787, passed a resolution, directing that 
the Constitution should be submitted to “fa convention 
of delegates chosen in each State by the people there- 
of, for their assent and ratification.” The necessity for 
adopting the Constitution was ably, eloquently, and 
learnedly discussed and debated by the greatest minds 
of that day. 


Patrick Henry, in his speech delivered in the Vir- 
ginia Convention on the 4th of June, 1787, with his 
great eloquence, opposed the adoption of the Consti- 
tution. He looked with alarm upon what he called the 
proposal to sever the Confederacy. He questioned the 
right of those who proposed the Constitution by say- 
ing: “I have the highest veneration for those gentle- 
men, but, Sir, give me leave to demand, what right 
have they to say, ‘We the people,’ instead of, ‘We, the 
States?’ ” 

Continuing, Patrick Henry said: “States are the 
characteristics, and the sold of a Confederation.” If the 
States be not the agents of this compact, it must be one 
great consolidated national government of the people 
of all the States.” 

After the introductory inquiry of Mr. Henry had 
been answered by an eloquent, convincing, and power- 


ful speech by Mr. Randolph, he continued his address, 
which continued for four days. So forceful and convinc- 
ing was Patrick Henry that “Light Horse Harry” Lee, 
who favored the adoption of the Constitution, referring 
to his speech, said: “I feel every power of my mind 
moved by the language of the honorable gentleman yes- 
terday.” In his address, Patrick Henry touched upon 
Article V of the Constitution. He said: “To encourage 
us to adopt it (the Constitution), they tell us that 
there is a plain, easy way of getting amendments. 
When I come to contemplate this part, I suppose that 
I am mad, or, that my countrymen are so. The way to 
amendment is, in my conception, shut”. 

After quoting Article V, Mr. Henry said: “It, 
therefore, appears that three-fourths of the States 
must ultimately agree to any amendments that may be 
necessary. Let us consider the consequences of this. 
Two-thirds of the Congress, or of the State Legisla- 
tures, are necessary even to propose amendments. If 
one-third of these be unworthy men, they may pre- 
vent the application for amendments; but a destruc- 
tive and mischievous feature is, that three-fourths of 
the State Legislatures, or of the State Conventions, 
must concur in the amendments when proposed. In 
such numerous bodies there must necessarily be some 
designing, bad men. To suppose that such a large 
number as three-fourths of the States will concur, is 
to suppose that they will possess genius, intelligence, 
and integrity, approaching to miraculous. It would, 
indeed, be miraculous that they should concur in the 
same amendments, or, even in such as would bear 
some likeness to one another. For four of the small- 
est States, that do not collectively contain one-tenth 
part of the population of the United States, may ob- 
struct the most salutary and necessary amendments. 
A bare majority in these four small States may hinder 
the adoption of the amendments; so:that we may fair- 
ly and justly conclude that one-twentieth part of the 
American people may prevent the removal of the most 
grievous inconveniences and oppressions, by refusing 
to accede to amendments. A trifling minority may 
reject the most salutary amendments. Is this an easy 
mode of securing the public liberty? It is, Sir, a most 
fearful situation, when the most contemptible minori- 
ty can prevent the alteration of the most oppressive 
government; for it may, in many respects, prove to be 
such.” 

We, therefore, see that Mr. Henry was fearful 
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that a minority could block and prevent the ratifica- 
tion of a much needed amendment and was, therefore, 
in favor of a much easier method of amendment be- 
ing provided than the process provided for by Article 
V. This contention of Mr. Henry may have been true 
then and may be true today, but the manner in which 
the Constitution can be amended was settled when the 
Constitution, containing Article V exactly as it reads 
today, was adopted. 

It seems to me, that the dominating thought in 
the minds of the framers of the Constitution, with re- 
spect to amending the Constitution, was, that the right 
to amend it should be preserved to the States ex- 
clusively, acting through the chosen representatives 
of the people in the Legislatures of the several States, 
or through delegates, chosen by the people to act for 
them in State conventions, called for the sole purpose 
of acting upon proposed amendments. 

{ am also convinced that, while they desired to 
make it easy for amendments to be proposed, they did 
not deem it safe and wise to run the risk of making 
ratification easy by making proposals easy. They did 
not deem it safe and wise to provide short cuts for im- 
mediate ratification of proposed amendments. They 
realized that, owing to the limitations of human minds 
and the impossibility to fully comprehend so im- 
portant a matter upon first consideration, ample time 
should be given for discussion, deliberation, and 
thought, before action should be taken on proposed 
amendments. 

If our Constitution is to be preserved as a skele- 
ton or framework for our Government instead of be- 
ing converted into a haven of refuge for every new 
and untried doctrine, it is my opinion, that no short- 
cuts should be devised for the immediate and quick 
ratification of proposed amendments. While it is true 
that the people are fully advised with respect to the 
merits and demerits of the repeal of the Eighteenth 
Amendment on account of the full and open discussion 
of the same since national prohibition has been in ef- 
fect, the people may never again be called upon to act 
upon an amendment repealing an amendment. But, 
be that as it may, we are quite sure that the people 
will not be so fully advised and informed as to all 
amendments that may be proposed at the time they 
are proposed, as they are at present on the repeal of 
the Eighteenth Amendment. 

In December, 1802, Senator Uriah Tracy from 
Connecticut, who was recognized as a great orator and 
leader of political thought in his day, addressed the 
Senate on the proposed Amendment, Article 12, to the 
Constitution relative to the method of electing the 
President and Vice-President. In his address Senator 
Tracy adverted to Article V of the Constitution. He 


-said: “There is another view of the Constitution, 


which has a reference to the general subject before 
us; and that is, the caution exhibited with respect to 
the introduction of amendments. In an instrument so 
important, and containing many features new, if not 
to the world, at least to ourselves, although we might 
approve of its principles; yet experience might dis- 
cover errors as to the mode devised for carrying those 
principles into effect. Hence it was the part of wis- 
dom and caution to provide for such alterations in 
practice as would give the fairest operation to prin- 
ciples, without incurring the confusion and agitation 
incidental to a general convention. But lest the dar- 
ing and restive spirit of innovation should injure or 
destroy, under the specious name of amendment, that 
same wisdom and caution have provided salutary 
checks.” 

Continuing, Senator Tracy said: “The construc- 
tion for which I contend, is analogous to the caution 
manifest in other parts of the constitution. It was 
well known to the convention, that amendments, if 
recommended or proposed by Congress, would have 
an imposing influence with the State Legislatures; 
and that, in no possible instance, could more evil arise 
from indigested measures, than in the case of amend- 
ment, owing to the impossibility of clearly foreseeing 
their operation and effects on the general constitu- 
tional system.” 

In Chapter 43 of, “The Federalist”, Mr. Madison, 
speaking of Article V, said: “That useful alterations 
will be suggested by experience, could not but be fore- 
seen. It was requisite, therefore, that a mode for in- 
troducing them should be provided. The mode pre- 
ferred by the convention seems to be stamped with 
every mark of propriety. It guards equally against 
that extreme facility, which would render the Consti- 
tution too mutable; and that extreme difficulty, which 
might perpetuate its discovered faults. It, moreover, 
equally enables the general and the State governments 
to originate the amendment of errors, as they may be 
pointed out by the experience on one side, or on the 
other’”’. 

. The Documentary History of the Constitution of 
the United States, Vol. 3, page 756, informs us, that 
some of the framers of the Constitution felt that the 
plan of amending the Constitution was ‘“exception- 
able” and “dangerous”, and seriously doubted that the 
people would be able to secure an amendment to the 
Constitution, if the Government should become op- 
pressive, as Col. Mason and others believed would be 
the case. In order to protect the people against such 
a contingency Governeur Morris moved to amend said 
article so as to require a convention to be called on 
the application of the Legislatures of two-thirds of the 
States. Mr. Madison could not see “why Congress 
would not have as much power, to propose amend- 
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ments applied for by two-thirds of the States as to 
call a convention on like application’. However, he 
saw “no objection to providing for a convention pro- 
posing amendments, except only that difficulties 
might arise as to the form, the quorum, etc.”, which, 
he said, “in constitutional regulations, ought to be as 
much as possible avoided.” 

If I truly comprehend our Government it is dual 
in its character. It is a government of delegated pow- 
ers, and of reserved powers. It is not a pure democra- 
cy, but a representative democracy. 

Under the Articles of the Confederation each 
State regarded itself as independent of the other and 
as retaining all of its sovereignty; but when the Con- 
stitution was adopted by three-fourths of the then ex- 
isting states, this “League of Friendship”, as the Con- 
federation was designated, was changed and converted 
into an “indissoluble Union of indestructible States”. 

The authority to propose amendments and the 
power to ratify such amendments, it seems to me, are 
two entirely different things. 

Under Article V Congress can do only the 
following: 

(a) Propose amendments. 

(b) Call a convention for proposing amendments 
on the application of the legislatures of 
two-thirds of the several States. 

(c) “Propose”, whether the amendment be pro- 
posed by the Congress or by a convention 
called for that purpose, that the mode of 
ratification be either by the legislatures of 
three-fourths of the several States or by 
conventions in three-fourths of the several 
States. 

After Congress has acted within said limitations, 
its authority and power with respect to amendments 
to the Constitution is ended, because the States, re- 
served to themselves the power and authority to rati- 
fy, or not to ratify, proposed amendments. It seems 
to me, that since the States alone have the power to 
ratify proposed amendments, that it necessarily fol- 
lows that they alone have the power to call ratifying 
conventions, fix the number of delegates, determine 
their qualifiications, and the time and place of hold- 
ing such conventions, and doing all things necessary 
for the holding of the same. 

Congress certainly has no power given it with re- 
spect to the Legislatures of the several States, in con- 
nection with the ratification of proposed amendments 
to the Constitution. If Congress has no power with 
respect to ratifying Legislatures it follows that it has 
no power with respect to ratifying conventions. 

If I am correct in my conclusions, that, when our 
Constitution was adopted, the people, acting through 
their delegates to the adopting Conventions, reserved 


to themselves the exclusive right to ratify proposed 
amendments to the Constitution, either by three- 


fourths of the Legislatures of the several States, or 
by delegates elected by them (the people) to conven- 
tions called for that purpose in three-fourths of the 
several States, then it follows that the people reserved 
to the States the right to call such conventions; to de- 
clare and fix the number of delegates thereto, and the 
qualifications of such delegates; to fix the place for 
holding such conventions; to provide for the manner 
of holding the same in detail, and provide for the ex- 
pense of the election of such delegates and the holding 
of such conventions. 


I am unable to find anything in the Constitution 


to indicate to my mind that the States delegated to 
Congress the right to call conventions in three-fourths 
of the several States to ratify proposed amendments. 
The only precedent we have is that when the framers 
of the Constitution sent it to Congress for adoption 
they stated that it was the “opinion of the Convention 
that the Congress of the United States then assembled 
should submit it to a convention of delegates chose’ 
in each State by the people thereof for their assent 
and ratification”; and that the United States in Con- 
gress assembled, on September 28th, 1787, passed the 
following resolution: 


“Congress having received the report of the Con- 
vention lately assembled in Philadelphia; 
RESOLVED, unanimously, that the said report, 
with the resolutions and letters accompanying 
the same, be transmitted to the several Legisla- 
tures, in order to submit to a convention of dele- 
gates, chosen in each State by the people thereof, 
in conformity to the resolves of the convention, 
made and provided in that case.” Charles Thomp- 
son, Secretary. 


The Congress did not then consider that in re- 
tunes the matter to the Legislatures of the several 
States to call ratifying conventions it was resorting 
to both the Legislatures and conventions in the States 
for ratification, as Mr. A. Mitchell Palmer contends 
would be the case in such event. This convinces me 
that the framers of the Constitution and the leaders 
of political thought at that time considered that the 
ratification of proposed amendments to the Constitu- 
tion should be left to the States without any Federal 
supervision or interference. As I view it, it would be 
an invasion of what are commonly called “States 
Rights” for Congress to call conventions to ratify a 
proposed amendment. It would be useless for the 
Congress to call such conventions unless they also went 
further and declared the qualifications of the delegates 
to be elected to the same, and also fixed the number 
of such delegates, and the place for holding such con- 
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ventions, and every other detail with respect to the 
same. 

Is it practical for the Congress to enter into the 
several States, so to speak, and take charge of the elec- 
tion machinery of the several States and hold an elec- 
tion for the election of delegates to such conventions? 
Would it not be placing the calling of such conven- 
tions and the providing for the number of delegates 
thereto, and their qualifications, and the manner of 
their election, and the setting up of the election ma- 
chinery into the hands of the Senators and Repre- 
sentatives in the present Congress from the several 
States, or who may happen to be Senators and Repre- 
sentatives whenever the Congress in the future, if 
ever again, should propose conventions as the mode of 
ratification? Did the framers of our Constitution, un- 
der the provisions of Article V, ever intend to place 
into the hands of the Senators and Representatives in 
Congress, from the several States, such power? If 
Congress should call such conventions, would it pro- 
ceed in accordance with the election laws of the sev- 
eral States, or would it enact an election law of its 
own, for the sake of uniformity, to be followed in thé 
forty-eight states? Would the Congress appoint the 
inspectors and clerks and have the ballots printed and 
have everything carried on under Federal authority 
and supervision? I cannot find any such express pow- 
ers in the Constitution. Certainly such powers are 
not to be implied from anything in the Constitution. 

I cannot believe that the framers of our Constitu- 
tion, and the delegates to the Conventions in the sev- 
eral States that adopted the Constitution ever in- 
tended that the Congress should have such power. 

What would the framers and the delegates to the 
adopting conventions have said to such a proposition? 
The question was before them, they discussed it, and 
if they did not intend to leave the matter with the 
States it would have been very easy for them to have 
inserted the words “called by the Congress’, and had 
Article V read: “ ... when ratified by the legislatures 
of three-fourths of the several States or by conven- 
tions, called by the Congress, in three-fourths there- 
of’, ete. 

Every act and statement of the framers contained 
in the record that has come down to us upon which an 
implication or presumption can be based is against the 
contention that such power was delegated to the Con- 
gress, and supports the contention that such power 
was reserved to the States. 

In November, 1932, Mr. A. Mitchell Palmer, 
whose opinion, by reason of his recognized ability as 
a lawyer, and his experience as one time Attorney- 
General and Alien Property Custodian, is entitled to 
the highest respect, prepared a brief on “The Method 
of ratification of Constitutional Amendments by Con- 
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ventions in the States, and particularly the Power and 
Duty of the Congress to Create such Conventions with- 
out action by State Legislatures”. 

Mr. Palmer seems to bottom practically the whole 
of his argument on the statement of Mr. Justice Bran- 
deis, in Leser v. Garnett, 258 U. S. 130, that the act 
of amending the Constitution is a ‘Federal function”. 
As I understand it the word “function” carries with 
it the idea of a specific power of acting that belongs 
to an agent. Can it be correctly said that the legisla- 
ture is an agent of the Congress? The States did not 
surrender or delegate to Congress the right to amend 
the Constitution. They simply said to the Congress: 
“You shall propose amendments whenever two-thirds 
of your body consider that the welfare of the people 
and the Government requires the same, but, we re- 
serve the exclusive right to ratify or adopt such 
amendments, either by our legislatures or conventions. 
We also reserved the exclusive right for the Legisla- 
tures of two-thirds of our States to apply to you to 
call a convention to propose amendments, and said to 
you, that, upon such application, you shall call such 
convention.” How then can it be said that, under 
Article V, a ratifying legislature acts as the agent of 
the Federal Government? The States possessed all 
governmental powers before any were delegated to 
the Federal Government, and still possess all govern- 
mental powers not delegated to the Federal Govern- 
ment. Each is supreme, within its own sphere, in the 
exercise of these powers. I would say, that the act 
of a legislature, or of a convention in ratifying an 
amendment to the constitution, is the act of the State, 
and related to the Federal Government, only, in that 
it involves the Federal Constitution. 

There is no language in Article V that creates the 
relation of principal and agent between the Federal 
Government and the State Governments. If implica- 
tion is to be resorted to in an effort to establish such 
relation, the implication is against the Federal Gov- 
ernment an din favor of the Sovereign States. 

The Congress cannot force ratifying action on the 
part of the legislatures, or conventions, but the states 
can say to Congress: “You shall call a convention 
whenever the legislatures of two-thirds of the States 
request you to do so”. The Constitution contains no 
mandatory language with respect to ratifying legisla- 
tures and conventions. If the Congress should refuse 
to call a convention to propose amendments, on the ap- 
plication of the legislatures of two-thirds of the States, 
the question would arise as to what power could force 
Congress to call such a convention. Is such power 


lodged with the Supreme Court, or would the States 
have to wait until a Congress could be elected that 
would obey their command? 
another uncharted sea. 


But this takes us upon 
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Mr. Palmer differentiates the words “of” and 
“in” in the phrases, “Legislatures of’, and ‘“Conven- 
tions in’. He says there is a vast difference between 
“of” and “in”. I can follow him in his grammatical 
definition, and admit that the language shows that 
the framers regarded the two methods of ratification 
as separate and distinct, to the extent of the differ- 
ence between a Legislature and a Convention, but I 
cannot follow him in his contention, that it is clear 
that the chief purpose of the framers of the Constitu- 
tion, by the use of the preposition “in”, in the connec- 
tion pointed out, was, that the will of the people should 
be promptly determined and should not be thwarted by 
legislative bodies of the States. It seems to me that 
this contention of Mr. Palmer amounts to nothing more 
than a play on words. 

Mr. Palmer is able and learned, but he is human, 
and, I am afraid his argument is colored, by his zeal 
for the repeal of the Eighteenth Amendment. Desir- 
ing the immediate repeal, he contends for what he 
considers the quickest method of ratification, on the 
ground that the people are confronted with a “nation- 
al emergency”, meaning, as I take it, an unbalanced 
budget and an army of unemployed. Important as it 
may be, to get action on the repeal amendment, at the 
earliest date possible, I do not think the welfare of 
the people is jeopardized to such an extent by the 
Eighteenth Amendment, as to justify reading some- 
thing into the Constitution, which does not appear 
therein, either by express language, or by implication 
based on any pertinent express language. The Eight- 
eenth Amendment, notwithstanding it should never, 
in my judgment, have been made a part of the Con- 
stitution, has not produced a condition that is so 
dangerous to the welfare of the people as to justify 
Congress in assuming to itself the power to call and 
conduct ratifying conventions, because the United 
States Supreme Court has stated that the amendment 
of the Federal Constitution partakes of, or is a “Fed- 
eral function”, or because of the contention made by 
Mr. Palmer with respect to the use of the prepositions 
“of” and “in”. 

My conclusion with respect to Mr. Palmer’s argu- 
ment is that, while it is most able, it is specious. Only 
a brilliant mind, such as he possesses, could formulate 
such a convincing argument on implied implications. 

Amending the Federal Constitution is no child’s 
play. The very life, the very existence of the Govern- 
ment, may depend upon it. Therefore, proposed 
amendments should not be acted upon too hastily. 

The Preamble should be the polestar by which we 
should be guided in amending the Constitution. Every 
reason justifying any amendment to the Constitution 
is to be found within its Preamble. 

Congressman James M. Beck of Pennsylvania, on 


December 7th, 1932, replied to Mr. Palmer’s brief in 
an address before the House of Representatives. Mr. 
Palmer then replied to Mr. Beck by a supplemental 
brief, and Mr. Beck then made further reply to Mr. 
Palmer in the New York Times. 

Mr. Beck considers the brief prepared by Mr. 
Palmer one of very great power, and that, in prepar- 
ing the same, Mr. Palmer rendered a great service to 
his day and generation, by bringing to the attention 
of the country such an important matter. It is the 
opinion of Mr. Beck, that no member of the bar of this 
country could have written an abler argument in sup- 
port of his thesis. However, Mr. Beck takes sharp 
issue with Mr. Palmer on almost every point. 

Mr. Beck, who is recognized as one of the ablest 
constitutional lawyers of today, in his reply to Mr. 
Palmer, planting himself squarely on the doctrine of 
reserved and residual sovereignty, power, authority, 
and functions of the States, and the dual nature of 
our Government, says: “The moment you call our 
Government a unitary State and not a Federated State 
you have destroyed the dual form of Government un- 
der which we live. The moment you say that the 
United States can dictate to or control a State Legis- 
lature in the exercise of a reserved function, such as 
the power of ratification, that moment you have 
struck down the last semblance of authority of the 
sovereign State, destroyed its conscience pride of sov- 
ereignty, and overthrown the essential nature of the 
Union.” 

I am in full accord with all the views of Mr. Beck 
except the view expressed by him that “if every State 
of the Union were to assemble tomorrow and unani- 
mously agree, without any action of Congress, that 
they would change the Constitution, they could change 
it by such unanimous consent’. 

In my opinion, Mr. Beck did not intend that this 
statement should be taken literally, because he knows 
too well that such method was not recognized in 
changing the government of the original thirteen 
States from the compact under the Articles of Con- 
federation to a Union of indissoluble and indestructi- 
ble. States. I take it that he made such an extreme 
statement only for the purpose of emphasizing his 
contention. As I see it, our Government can be 
changed only by amending the Constitution in the or- 
derly way prescribed by Article V or by a revolution 
on the part of the people. 

The importance of molding public opinion by a 
frank, sincere, and intelligent discussion of public 
questions of great moment, as given.us by Mr. Palm- 
er and Mr. Beck, is forcibly illustrated by the effect 
the discussions set forth in “The Federalist” had upon 
the public mind, and is emphasized by Mr. Charles W. 
Pierson, an outstanding member of the New York Bar, 
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in his introduction to the 1923 edition of “The Fed- 
eralist”, when he says: “The Supreme Court is not 
strong enough, no governmental agency which could 
be devised would be strong enough, permanently to 
thwart the popular will. In a government by the 
people everything must yield sooner or later to the 
will of the majority. The battle for the preservation 
of American political institutions must be fought out, 
not in the courts but in the forum of public opinion.” 

In concluding his argument Mr. Beck says: 

“So far as the subject matter of this controversy 
is concerned, it is enough to say that neither the text 
of the Constitution nor its historic background, nor 
any precedent or act of the United States from the be- 
ginning of the Republic, gives any countenance to the 
theory so ably and forcefully presented by the dis- 
tinguished ex-Attorney General of the United States.” 

“T have been at some pains to combat Mr. Palm- 
er’s theory, which has attracted widespread attention, 
because, with all respect to him, it seems to me a 
dangerous constitutional heresy.” 

“It may well be that the time will come when a 
Congress will propose amendments to the Constitution 
to vest even greater power in the Federal Government 
and to promote an even greater centralization of au- 
thority in Washington. It might then seem to some 


Congress of the future that to secure the adoption of 
such an amendment it would be necessary for all elec- 
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tions to State Conventions to be controlled by the Fed- 
eral Government, and even conceivably by the use of 
Federal bayonets.” 

“I appreciate that Mr. Palmer and those who 
think with him do not contemplate any such assertion 
of Federal power, but I am concerned with the logical 
implications of this novel theory.” 

“TI am too old-fashioned a constitutionalist to con- 
template such a possibility with any equanimity. I 
believe in the “indissoluble Union of indestructible 
States,” and it seems to me that these indestructible 
States would soon become easily destructible if the 
Federal Government can take away from the peoples 
of the States, respectively, their sovereign and residu- 
al rights to determine the methods whereby conven- 
tions called to ratify a new amendment to the Consti- 
tution shall be held.” 

“T emphasize this for, warmly as I favor a speedy 
and effectual repeal of the eighteenth amendment, | 
can not lend myself to a theory of the Constitution 
which might be so destructive of the rights of the 
States.” 


(EDITOR’S NOTE: This article is published 
as a matter of general interest, and not as an 
expression of the opinion of the Florida State 
Bar Association Law Journal.) 
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IS THE LEGAL PROFESSION OVERCROWDED? 


By DAVID B. NEWSOM of the Miami Bar 


If we take the reports, resolutions and the recom- 
mendations of the various bar associations as a fair 
index of the opinion of the profession, it appears that 
there is an almost universal conviction that the pro- 
fession is overcrowded. The recommendation that 
greater preparation both in the academic and profes- 
sional schools be required of applicants for license, is 
frankly made more for the purpose of limiting the 
number of practitioners than for the purpose of se- 
curing better qualified lawyers. 

While this effort is being made to limit the num- 
ber of lawyers among whom business must be divided, 
the entire profession is conscious that the field of 
practice is gradually, but constantly, being circum- 
scribed and limited. The encroachment of certain cor- 
porations upon our own preserves has attracted suf- 
ficient attention to arouse the lawyer from his apathy, 
so that some concerted action is being taken against 
such corporations by lawyers as a class; but our most 
serious loss of business is seldom mentioned. 

It will not require any extended study to learn 
that neither courts nor lawyers enjoy the prestige and 
honor which they enjoyed a few decades ago. 

The lawyer must sell to the public the idea that 
his services are too valuable to be dispensed with; 
that the value of his services so outweighs the cost 
that the man who deprives himself of the lawyer’s 
services is the loser; that the real cost is in not hav- 
ing such services. This he is not doing now. Unless 
the lawyer’s services do show a profit to the client his 
services are useless, a dead expense, which no business 
will long bear. In every instance where the cost of a 
service has exceeded its value to the client, both the 
individual lawyer and the profession as a whole have 
lost prestige and have lost the endorsement of the 
client. The client’s advice to others situated similarly 
to himself, is to save the money expended for the law- 
yer’s fee, and his own experience will be his guide 
when again he may be tempted to consult his lawyer. 
The point which I hope to make is that the sole excuse 
for a lawyer’s existence is that his services are worth 
more to the client than the client is required to pay 
for them, and that the charge for a service, greater 
than its value to the client, is destructive to the busi- 
ness upon which the existence of the profession de- 
pends; no other business nor profession can exist un- 
der such conditions. Every business and profession 
exists solely because the article or service sold is more 
valuable to the buyer than the cost. 

The fact is that certain conditions exist in the 
law enforcing machinery of every state, which ma- 


terially increase the cost of obtaining justice, and 
which frequently amount to a complete denial of jus- 
tice; but when a change is suggested the public in gen- 
eral, lawyers in particular, and especially those who 
will be most benefited thereby, oppose and even resent 
any effort to make the needed changes. Such condi- 
tions make the cost of the lawyer’s services greater 
than their value to the client, because the lawyer’s 
services are available only in connection with these 
conditions which needlessly pile up prohibitive ex- 
penses and costs. For illustration, those services of 
the lawyer, rendered in prosecuting or defending 
suits, can be rendered only in the suit itself, and the 
cost of the suit includes court costs, expense of the 
production and preservation of testimony, the fees of 
the lawyer, frequently the printing of records and 
briefs, also the value of the time of the parties and 
that of their employees whose presence is required at 
the trial. So far as the client is concerned, the cost 
of the litigation is a unit which consists of all these 
items, and, when the costs, expenses and fees are too 
large in proportion to the amount involved in the liti- 
gation, the business has been made unprofitable. 
taxed out of existence. Besides, the greater those 
items of court costs and expenses, the less the lawyer 
ean charge for his own services without making the 
total expense too great. 

The reason the profession can not sell to the lay- 
man the idea that the lawyer’s services, under these 
conditions are worth the money they cost, is that they 
are not and can not be. If the rules of practice are 
such that more of the lawyer’s time is required than 
should be necessary to settle the pleadings, or more 
stenographic work is required than should be neces- 
sary, the practice is inherently wrong. 

The State of Florida has organized its courts, pro- 
vided a procedure, and prescribed items of cost and 
expense which exclude from the protection of the 
courts the vast majority of its citizens, and all but a 
very small per cent of the transactions of business 
which occur within its territory. No provision what- 
ever is made for the vast number of citizens who are 
without any ready money, citizens whose entire pos- 
sessions consist of an obligation due to them for work, 
for the sale of articles of moderate value or even for 
an injury to themselves or property. Unless a man 
can deposit from $10.00 to $25.00 cash with the court 
and sheriff he can not even start suit to enforce his 
claim. A large volume could be written on this sub- 
ject of excessive costs allowed Justices of the Peace, 
constables, clerks of court and sheriffs and the print- 
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ing charges in federal appellate courts, the effect of 
which is to consume the subject matter of litigation 
before the lawyer collects anything for his own 
services. 

The Bill of Rights in the Constitution of the 
State of Florida, Section 4, is as follows: “All courts 
in the State shall be open, so that every person for an 
injury done him in his lands, goods, person or reputa- 
tion shall have remedy, by due course of law, and right 
and justice shall be administered without sale, denial 
or delay.” 

This same constitution, and the statutes passed 
pursuant thereto, nullify this provision which purports 
to preserve these vital rights, and create a system 
which closes the doors of our courts to all without a 
substantial bank account. And we lawyers who have 
helped create the system for the enforcement of law, 
and who practice before the courts under the proce- 
dure so prescribed, idly watch the destruction of busi- 
ness upon which our very existence depends. The 
first step toward the creation and development of the 
business which is within our reach is to open our 
courts so that all may have access thereto without 
having to buy justice at an exorbitant price; the sec- 
ond step is to provide a simple, speedy and inexpensive 
procedure. 

The citizen to whom the protection of the law is 
denied because he is unable to pay the price which the 
courts demand, is denied access to the court. That he, 
instead of having respect for the Courts, resents their 
existence, objects to being taxed for their support and 
wishes to limit their number, their field of operation 
and their power, is exactly what is to be expected. 
Why should he respect a tribunal which excludes him 
from its benefits merely because he can not pay the 
unreasonable and excessive charges demanded, when 
he knows that in other states he could sue in a J. P. 
Court and obtain a decision the day he sues, and for 
a total cost of less than $2.09, how can he be satisfied 
with a system where he is delayed for months and 
stuck with a cost bill of $20.00 or more? Is his sat- 
isfaction increased by the requirement that he deposit 
$10.00 cash on this cost bill before summons issue? 
How can he be content with his superior courts which 
have not learned that they are organized to afford 
remedies to those entitled, but which studiously seek 


excuses with which to disappoint him, entertain and 
encourage hypercritical objections to each and every 
pleading filed, postpone and delay hearings until the 
facts have been forgotten, and for such dis-service 
charge him, cash in advance more than more efficient 
courts of other states, operating under more efficient 
systems. The fault is not that of the judge but is that 
of the system. 

Influential lawyers object to the correction of 
such abuses on the ground that they could not charge 
clients as much as they do if the practice was im- 
proved. In the first place, the client is willing to pay 
all the traffic will bear, regardless of the rules of prac- 
tice. More he can not pay. The result is the lawyer 
does a great deal of useless and unnecessary work on 
the business he gets, and he loses that business which 
can not stand the present expense. 

In other states, Justices of the Peace accumulate 
comfortable fortunes and lawyers prosper on business 
which the present Florida practice and costs destroy, 
to say nothing of the effect thereof on the citizen and 
upon his property rights. These problems have been 
successfully solved in other states, and a choice of 
tried and tested methods is available. 

Every lawyer in the State would be directly bene- 
fitted by the correction of these obvious errors. The 
increase of business alone would materially increase 
the income of every member of the profession. The 
proportion of the gross cost to client, which would be 
available as fee for the lawyer, would be sufficient to 
be of material interest to those members of the pro- 
fession who consider it infra dig to appear before or 
to express an interest in the inferior courts and the 
important fact is that the correction of these errone- 
ous conditions would be responsive to Section 4 of the 
Bill of Rights, would increase the respect accorded to 
our courts and to our profession and would give to the 
average citizen an interest in our courts as their doors 
are opened to him, and would go far toward correct- 
ing the growing attitude of distrust and contempt for 
all courts and all law which threaten the life of the 


- State and Nation. The development and improvement 


of the law as a science, and as a whole, can not prog- 
ress where the time and energy of the bar and of the 
courts, is consumed with hypertechnical frivolities. 
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DISCUSSION OF NOTEWORTHY DECISIONS 


UNITED STATES vs. STANDARD OIL COMPANY 
33 F. 2nd 617 


By ROBERT E. SADTLER, LL.B., Member of the Tennessee Bar. 


This suit was brought by the United States Gov- 
ernment against the Standard Oil Company of In- 
diana and others for violation of the Sherman Act. 
These defendants were the Standard Oil Company of 
Indiana, the Standard Oil Company of New Jersey, the 
Texas Company and the Gasoline Products Company, 
these defendants being referred to as the Primary De- 
fendants. The Gasoline Products Company is not en- 
gaged in the refining business but, instead, is a patent 
development company. 

The other defendants, about 46 in number, took 
sub-licenses from the four Primary Defendants. The 
gasoline output of all the defendants in 1924 was 
about 90 per cent of all the cracked gasoline sold in 
the United States. 

The Government charged an unlawful combina- 
tion and conspiracy to monopolize all interstate com- 
merce in cracked gasoline. They alleged that this 
monopoly existed because of certain so-called cross- 
license agreements dealing with the right to use cer- 
tain patented processes and apparatus. The case was 
heard before a special Master who found for the De- 
fendants. The Government excepted and the case was 
heard, under the Expedition Act, by three circuit 
judges who reversed the Master’s decision, holding 
that the combination was unlawful. Under this act 
there is appeal only to the Supreme Court. 

To understand the case, it is desirable to have a 
general idea of what the cracking processes are. As 
stated by the Master, cracking is a general term that 
covers almost any splitting apart or joining together 
of hydro-carbon molecules. In producing gasoline by 
cracking, heavy oils are heated, usually under pres- 
sure, for varying periods and the resulting gasoline is 
collected. It was stated by the Master, and is stated 
in Government bulletins, that the reactions involved 
are so complex that chemists are not certain what 
takes place during the cracking process. A treatment 
that gives one result with one crude oil gives a differ- 
ent result with a different crude oil. It follows that 
a cracking process covered by one patent may be suit- 
able for a type of crude oil obtained in one part of the 
United States and not be suitable for a different type 
obtained elsewhere. 

The patents involved in the suit relate to crack- 


ing processes classified as either “bulk pressure dis- 
tillation” or as “tube cracking”’. 

In cracking by bulk pressure distillation, a large 
body of oil is held at a cracking temperature for a long 
period of time, a matter of hours and days, but under 
substantial pressure and the products are distilled out 
of the system somewhere nearly as fast as they are 
formed, letting unchanged products stay back for a 
longer time under cracking conditions. 

In tube cracking, the oil is passed through a long 
narrow retort or tube which is heated to a bright red 
hue and the stream of oil is passed through and under- 
goes progressive evaporation and decomposition. Tube 
cracking processes, on account of requiring a shorter 
time, necessitate the use of a higher temperature than 
that used in bulk pressure distillation and they have a 
time of contact that is measured in minutes rather 
than in hours and days. 

Each of the Primary Defendants developed its 
own cracking process, the process being a special form 
of either the bulk pressure or the tube cracking pro- 
cess. The Standard Oil Company of Indiana uses the 
Burton process. The Texas Company uses the Holmes- 
Manly process, a bulk pressure distillation process. 
The Standard Oil Company of New Jersey uses the tube 
and tank process, which was devised primarily to 
handle Mexican crude oil. The Gasoline Products 
Company holds patents on the Gross process, which 
involves the use of very high temperatures and 
pressures. 

There are seventy-six patents involved and these 
are owned by the four Primary Defendants. The fol- 
lowing patents owned by the Texas Company and the 
Standard Oil Company of Indiana give an idea of the 
general nature of the group of patents: 

Burton 1,160,689 (Owned by Standard of Indiana) 

Method of Safeguarding Stills. 
Claim 1. The method of safeguarding pres- 
sure stills containing combustible gases and in 


which the still temperature approximates the ig- | 


nition temperature of the gases, which consists 


in automatically opening an outlet from such — 


stills when the internal pressure becomes ex- 
cessive, expanding and cooling the outgoing gases 
below their ignition point but not below their 
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condensation point while out of contact with the 

atmosphere, and venting such previously cooled 

gases to the atmosphere. 

Burton 1,049,667 (Owned by Std. of Indiana) Ob- 
ject of invention—The increasing demand 
for gasoline has induced attempts to obtain 
it from this residue; but these attempts, 
while successful in producing gasoline, have 
invariably, so far as I am aware, as the re- 
sult of lowering the boiling point, changed 
the general formula of the paraffin group 
(CnE2n+2) to that of the othylene group 
(CnH2n), rendering the product unmarket- 
able because undesirable by reason of its of- 
fensive odor, for the removal of which no 
suitable treatment has been found. 

Claim 1. The method of treating the liquid- 
portions of the paraffin—series of petroleum— 
distillation having a boiling point upward of 
500°F. to obtain therefrom  low-boiling-point 
products of the same series, which consists in dis- 
tilling at a temperature of from about 650 to 
about 850°F. the volatile constituents of said li- 
quid, conducting off and condensing said con- 
stituents, and maintaining a pressure of from 
about 4 to about 5 atmospheres on said liquid of 
said vapors throughout their course to and while 
undergoing condensation. 

Adams 1,320,354 (Owned by Texas Co.) 

Claim 1. An apparatus of the nature dis- 
closed, comprising in combination, an oil tank, a 
receptacle connected therewith, an electric heater 
arranged in said receptacle, means for enabling 
oil to be maintained in said receptacle at approxi- 
mately a predetermined level above said electric 
heater, and a pressure pump for accelerating the 
relative movement between the electric heater and 
the oil contacting therewith when said heater is 
at an elevated temperature. 

Claim 12. An apparatus of the nature dis- 
closed, comprising in combination, an oil supply, 


heating means capable of being raised to incan- . 


descence, means for continuously feeding oil from 

said supply to said heating means, means for con- 

densing and returning to the oil supply the un- 

converted high boiling point products and means 

for condensing the remaining vaporous products. 

After analyzing the group of patents, the Master 
reached the following conclusion: 

“The processes of the Primary Defendants, 
respectively, are the embodiment of the group of 
patents held by them, respectively, with the ex- 
ception of a very small number. 

It is very certain that no one could practice 
the commercial process of either of the Primary 


Defendants without running foul of the patents 

on indispensible features embodied in it’. 

In other words, the Master decided that no one 
could practice the Indiana Company process without 
infringing patents owned by the Indiana Company and 
that no one could practice the Texas Company process 
without infringing the Texas Company patents. Note, 
however, that this does mean that no one could crack 
gasoline without infringing these processes. 

The Master found further “that the inventions of 
the patents owned by each of the Primary Defend- 
ants, respectively, are of great utility; that the re- 
spective groups of patents owned by the several Pri- 
mary Defendants relate to the same art and general 
subject-matter and the domain covered by each group 
is so adjacent to the domain covered by each of the 
other groups as that wasteful litigation was likely to 
be provoked between them and their development of 
competing refining processes hindered and perhaps 
frustrated to the detriment of the public interest; that 
whether and in what instances a patent or patents of 
one Primary Defendant was infringed by either or any 
of the other Primary Defendants in the absence of a 
license, it is now necessary to decide”. 

However, it may be noted that the Master did 
find that the Texas Company process embodied struc- 
ture which infringed six patents owned by the Stand- 
ard Oil Company of Indiana and at least one patent 
owned by the New Jersey Company. 

The Master held for the Defendants. 

The court reversed the Master’s decision and held 
that the agreements in at least three instances vio- 
lated the Sherman Act. 


In so doing, the court apparently did not question 


‘the Master’s finding that the process of at least one 


Defendant, the Texas Company, infringed patents 
owned by the other Defendants. However, after re- 
ferring to the fact that the Defendants contended that 
the cross-license agreements were made in good faith 
and to avoid patent infringement suits, the court said: 
“It appears, however, that the principal pat- 
ents of the Primary Defendants which are the 
subject of the cross-license agreements, may each 
be practiced without infringing the other. For 
example, the so-called Burton patents of the 
Standard Oil of Indiana are not infringed by the 
Holmes-Manly process of the Texas Company, 
nor the Cross patents of the Gasoline Products 
Company, nor by the tube and tank process”. 
This statement is not necessarily inconsistent with 
the Master’s finding that some of the Indiana Com- 
pany patents were infringed by the Texas Company 
process because of the court’s use of the term “prin- 
cipal patents”. The Court also points out that subse- 
quent to the execution of the agreements, each of the 
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Primary Defendants continued to follow the teachings 
of its own patents. 

The report does not give any analysis of the 
agreements by the Master. It indicates that the Mas- 
ter studied the patents carefully but failed to pay 
much attention to the agreements. On the other hand, 
the Court apparently studied the agreements more 
carefully than the patents. 

The Court apparently believed that the process of 
each Primary Defendant avoided most of the patents 
held by the other Primary Defendants and that it was 
immaterial that one Defendant’s process did infringe 
a few patents held by another defendant. It seemed 
to feel that the patent situation, viewed as a whole, 
did not justify agreements of the scope under consid- 
eration. The defects of three of the seventy-five or 
more agreements were pointed out. 

By these agreements, the New Jersey Company 
was licensed under all the patents held by the Texas 
Company and the Indiana Company with the exception 
of the patents covering the processes used by those 
two companies. That is, the Jersey Company was not 
licensed under the Burton and Holmes-Manly process 
patents. 

The Texas Company was not licensed under pat- 
ents covering the New Jersey process, that is, the tube 
and tank process. However, it was licensed under all 
other patents owned by the New Jersey Company. 
The Texas Company was licensed under all the pat- 
ents owned by the Indiana Company, which indicated 
that the Texas Company did infringe Indiana Company 
patents covering their Burton process. 

The Indiana Company, like the Texas Company, 
was licensed under all New Jersey Company patents 
with the exception of the patents covering the New 
Jersey process. It was licensed under all the Texas 
Company patents. 

The Gasoline Products Company made an agree- 
ment (Agreement No. 55) with the Texas Company 
not to sue the Texas Company or its assignees for in- 
fringement of patents held by the Gasoline Company. 

The Texas Company in return gave the Gasoline 
Company the right to grant licenses under Texas 
Company patents to licensees using the Cross process, 
the Texas Company to be paid 2c per barrel of oil 
stock charged or 30% of all royalties, whichever was 
the greater, collected by the Gasoline Company from 
its assignees. This, in effect, fixed a minimum of 2c 
per barrel that the Gasoline Licensees must pay. 

The Texas Company also agreed to open negotia- 
tions with the Indiana and New Jersey Companies to 
the end that the Gasoline Company would have the 
same rights under the Indiana and New Jersey Com- 


pany patents as it had under the Texas Company 
patents. 


If these negotiations were successful, the Gaso- 
line Company was to pay to the Texas Company an 
additional sum of 1.2c per barrel of oil stock charged 
or 10% of the total royalties collected by the Gasoline 
Company, whichever was the greater. In other words, 
the Texas Company was to collect royalties on the 
other Standard Oil Company’s patents, and the mini- 
mum royalty the sub-licensees were to pay was 1.2c 
per barrel. 

The Court found three features in the agree- 
ments that violated the Sherman Act. In Agreement 
No. 31, an agreement between the Indiana Company 
and the Texas Company, each company acknowledged 
the validity of all patents of the other company as 
and when issued. This included all patents that might 
issue on inventions acquired prior to January 1, 1937. 
The Court pointed out that the Public is ordinarily 
protected against the burden of void patents by the 
action of competitors of the patentee, who, prompted 
by mofives of self-preservation, refuses to recognize 
these void patents and, therefore, successfully contest 
them. By the above clause, the parties purchased im- 
munity from attack on patents. The Court held that 
such agreements violate the spirit of the Patent Law 
and are contrary to public policy. 

The second feature violating the Sherman Act 
was in Section 13 of the same agreement, by which 
the Texas Company agreed that, if the gasoline manu- 
factured by it exceeded 25% of that manufactured by 
the Indiana Company, the Texas Company would give 
the Indiana Company an option to purchase one-third 
of such excess manufactured. The price was to be the 
wholesale price at the time of delivery or it was to be 
fixed by arbitration. 

The Court pointed out that this section of the 
agreement was not limited to gasoline manufactured 
by any process covered by any patent. It merely speci- 
fied gasoline and gasoline may be manufactured by 
processes not controlled by any of the Defendants. 

The Court stated that a patentee may as against 
its agent or licensee impose conditions respecting sales, 
the price and the territory where it and wherein the 
patented article may be sold and decided U. S. vs. G. 
E. Co., 272 U. S. 476. The Court also said that, even 
conceding that such a restrictive covenant may in- 
clude a commodity, which, though not covered by a 
patent, is the product of a patented process, the 
Standard Oil agreement was invalid since there was 
no restrictions as to the commodity which was the 
subject of the agreement. That is, the product was 
gasoline manufactured by pressure cracking irrespec- 
tive of the process used in producing it. 

The third feature violating the Sherman Act is 
found in agreement No. 55, previously referred to, in 
which the Texas Company agreed to open negotiations 
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with the Indiana and New Jersey Companies. Read- 
ing this agreement with the two other agreements, 
one between the New Jersey, the Indiana and the Tex- 
as Companies and the other between the New Jersey 
and the Gasoline Products Companies, the Court 
reached the conclusion that “‘viewed as one, they pre- 
sent a situation where the Primary Defendants not 
only fixed royalties as between themselves, but for 
their licensees and provided for a division among 
themselves of the moneys received from such royalties. 
The Court made the statement that pooling agree- 
ments between holders of patents whereby royalties 
are fixed and the division of proceeds derived from 
the royalties provided for are within the condemna- 
tion of the Sherman Anti-Trust Law, provided the 
evidence discloses a domination of the trade and an 
additional burden by virtue of the agreement. These 
statements indicate that while it is legal for a patentee 
to fix the royalties his sub-licensees are to pay, it is 
illegal for several patentees to fix the royalties their 
common sub-licensee is to pay and to provide for a 
division of these royalties among themselves. 
However, in connection with these statements, an 
illustration is given in which the patent situation is 
not exactly the same as that under consideration since 
at least one Oil Company did infringe another Oil 
Company’s patents. The illustration is as follows: “A 


has a valid patent used by numerous licensees. B has 
a valid patent which other licensees use. Notwith- 
standing, A and B each has a monopoly. There is 
competition between them. But it would be a plain 
violation of the Anti Trust Act for A and B thus hav- 
ing certain monopolies which are in competition with 
each other to eliminate competition between their 
monopolies and impose or maintain burdens which 
would exist not by virtue of the monopolies but by vir- 
tue of the agreements dealing with their respective 
monopolies as property.” 

The Court recognizes that some of the Primary 
Defendants use a few of the patents of the other and, 
therefore, recognizes a certain distinction between the 
case of the Oil Companies and the illustration. How- 
ever, the Court does not seem to think that the dis- 
tinction is a material one. 

The Court then holds that since the royalties 
fixed in the agreements and maintained by the agree- 
ments are a substantial part of the cost of refining 
and that since the royalty directly affects the price, 
at which the commodity can be produced, the agree- 
ments cannot be distinguished from other agreements 
which have been condemned, the purpose or necessary 
result of which was to fix the price of a commodity. 


It may be noted that one of the three judges 
dissented. 
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IN THE MATTER OF GRESSER 


(O’BRIEN, MAYOR, ETC.) 
Filed March 4, 1933 
By MR. JUSTICE LEVY 


EDITOR’S NOTE: The following opinion was supplied by the Committee 
on Judicial Salaries of the American Bar Association. 


State of New York, County of New York 
Supreme Court, Appellate Division, First Department 


This is an application for a peremptory order of 
mandamus to compel the respondents to make pro- 
vision in the revised budget for the year 1933 for 90 
per cent of the salary of the petitioner as fixed at the 
time of his appointment as a justice of the Court of 
Special Sessions in the City of New York. This he is 
willing to accept in full for that year, without preju- 
dice to the right thereafter to claim that the at- 
tempted reduction of his salary to the sum of $15,040 
from $17,500, fixed at the time of his appointment, 
was utterly null and void. The petitioner was ap- 
pointed a justice of the Court of Special Sessions in 
1930. Three years prior thereto, by legislative enact- 
ment, the salary of the office was established at 
$17,509 per annum. This salary was originally in- 
cluded in the budget of the city for 1933. In Decem- 
ber of last year the Legislature at an extraordinary 
session, in recognition of the existence of an emer- 
gency in the financial affairs of the city. enacted 
chapters 636 and 637 of the Laws of 1932, permitting 
the reopening of the budget of 1933 and granting the 
local authorities the right to determine the salary 
of any official whose compensation was paid in whole 
ur in part out of the city treasury. This power was 
granted in derogation of any existing general, special 
or local law fixing or protecting such salaries. From 
the application of the statute there were exempted 
the justices of the Supreme Court, First and Second 
Judicial Districts, the surrogates of the Counties of 
New York, Kings, Queens and Bronx, and the judges 
of the Court of General Sessions. Pursuant to the 
authority thus granted, the board of estimate and ap- 
portionment reduced the salary of the justices of the 
Court of Special Sessions by the sum of $2,460. Pe- 
titioner’s grievance is that this action is without con- 
stitutional authority, because those justices are pro- 
tected by Article VI, section 19, of the constitution 
against a decrease in their salaries during their re- 
spective terms. The consideration of this question is 
not without embarrassment to this court, just as a 
similar situation involving the right of the govern- 
ment to levy income taxes on the salaries of federal 
judges was to the Supreme Court of the United States 


in Evans v. Gore (253 U. S., 245), where Mr. Justice 
Van Devanter thus expressed the feeling of the high 
court, at page 247: “Because of the individual relation 
of the members of this court to the question, thus 
broadly stated, we cannot but regret that its solution 
falls to us; and this although each member has been 
paying the tax in respect of his salary voluntarily and 
in regular course. But jurisdiction of the present 
case, cannot be declined or renounced. The plaintiff 
was entitled by law to invoke our decision on the ques- 
tion as respects his own compensation, in whieh no 
other judge can have any direct personal interest; and 
there was no other appellate tribunal to which under 
the law he could go.” As the petitioner is ‘entitled 
by law to invoke our decision,” I shall endeavor, dis- 
passionately and according to my best light, to meet 
the problem thus presented. In his brief in opposition 
to the application, the corporation counsel would seem 
to intimate that in enacting the emergency salary laws 
the Legislature exercised a power which was justified, 
even though in ordinary times it would have been in- 
defensible. If his observation was intended to enun- 
ciate the proposition that an emergency justifies the 
removal of constitutional safeguards, it is fallacious. 
Guaranties vouchsafed by organic law may not be 
over-ridden except as permitted by the constitution 
itself. A fitting example of this is found in Article I, 
section 4, of the State Constitution, which permits the 
suspension of the writ of habeas corpus only in cases 
of rebellion or invasion when the public safety may 
require it. The constitutional protection of judicial 
salaries cannot be invaded or suspended by the Legis- 
lature. The existence of a public emergency may 
sway the individual, prompted by high civic principles, 
to waive the constitutional guaranty, and such waiver 
may be effective according to its intent (Musco v. 
United Surety Co., 196 N. Y., 459). He may, on the 
other hand, like a well known character in Shakes- 
peare, insist upon the strict performance of what is 
“nominated in the bond.” The great mass of our pub- 
lic servants holding high judicial office have volun- 
tarily elected to contribute a substantial fraction of 
their salaries to relieve the stringency in the city 
treasury. The petitioner is willing to yield ten per 
cent of his salary, but he reserves the right, if this 
offer is accepted by the board of estimate and appor- 
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tionment, to later claim that the attempted reduction 
of his salary is illegal and void. Construed in its most 
favorable light, the offer is merely a promise to ac- 
cept a ten per cent reduction for 1933, coupled with a 
challenge of the legality of chapter 637 of the Laws 
of 1932, in so far as it affects the petitioner. The 
issue is thus squarely presented as to whether the 
Legislature, in permitting the city authorities to re- 
duce petitioner’s compensation, violated the provisions 
of Article VI, section 19, of the constitution. The por- 
tion of the section particularly pertinent is the first 
sentence, which provides that: “All judges, justices 
and surrogates shall receive for their services such 
compensation as is now or may hereafter be estab- 
lished by law, provided only that such compensation 
shall not be diminished during their respective terms 
of office.” This provision, approved by the people at 
the general election held in 1925, and in effect Janu- 
ary 1, 1926, has never been judicially construed. It 
has its roots in similar language contained in the Con- 
stitution of the United States, as well as in former 
constitutions of this state. Petitioner contends that 
the decisions made with respect to a similar provision 
contained in the earlier documents are not controlling 
because of the different context in which it is em- 
bodied. Even if he is correct in that contention, a sur- 
vey of its historical antecedents cannot but throw 
light upon its meaning in its present form and setting. 
The source of the provision prohibiting the reduction 
of judicial salaries is found in Article III, section 1, 
of the Federal Constitution, which reads as follows: 
“The judicial Power of the United States, shall be 
vested in one supreme Court, and in such inferior 
Courts as the Congress may from time to time ordain 
and establish. The Judges, both of the supreme and 
inferior Courts, shall hold their Offices during good 
Behaviour, and shall, at stated Times, receive for their 
Services, a Compensation, which shall not be dimin- 
ished during their Continuance in Office.’ No better 
authority on the purpose of this section can be found 
than Alexander Hamilton himself. Let us read his 
views in the Federalist, No. LXXIX (Lodge edition, p. 
491): “Next to permanency in office, nothing can con- 
tribute more to the independence of the judges than 
a fixed provision for their support. The remark made 
in relation to the President is equally applicable here. 
In the general course of human nature, a power over 
a man’s subsistence amounts to a power over his will. 
And we can never hope to see realized in practice, the 
complete separation of the judicial from the legisla- 
tive power, in any system which leaves the former de- 
pendent for pecuniary resources on the occasional 
grants of the latter. The enlightened friends to good 
government in every State, have seen cause to lament 
the want of precise and explicit precautions in the 
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State constitutions on this head. Some of these in- 
deed have declared that permanent salaries should be 
established for the judges; but the experiment has in 
some instances shown that such expressions are not 
sufficiently definite to preclude legislative evasions. 
Something still more positive and unequivocal has 
been evinced to be requisite. The plan of the conven- 
tion accordingly has provided that the judges of the 
United States ‘shall at stated times receive for their 
services a compensation which shall not be diminished 
during their continuance in office.’ This, all circum- 
stances considered, is the most eligible provision that 
could have been devised. It will readily be understood 
that the fluctuations in the value of money and in the 
state of society rendered a fixed rate of compensation 
in the Constitution inadmissible. What might be ex- 
travagant today, might in half a century become pe- 
nurious and inadequate. It was therefore necessary 
to leave it to the discretion of the legislature to vary 
its provisions in conformity to the variations and cir- 
cumstances, yet under such restrictions as to put it 
out of the power of that body to change the condition 
of the individual for the worse. A man may then be 
sure of the ground upon which he stands, and can 
never be deterred from his duty by the apprehension 
of being placed in a less eligible situation. The clause 
which has been quoted combines both advantages. 
The salaries of judicial officers may from time to time 
be altered, as occasion shall require, yet so as never to 
lessen the allowances with which any particular judge 
comes into office, in respect to him. It will be ob- 
served that a difference has been made by the con- 
vention between the compensation of the President 
and of the judges. That of the former can neither be 
increased nor diminished; that of the latter can only 
not be diminished. This probably arose from the dif- 
ference in the duration of the respective offices. As 
the President is to be elected for no more than four 
years, it can rarely happen that an adequate salary, 
fixed at the commencement of that period, will not 
continue to be such to its end. But with regard to the 


judges who, if they behave properly, will be secure in 


their places for life, it may well happen, especially in 
the early stages of the government, that a stipend, 
which would be very sufficient at their first appoint- 
ment, would become too small in the progress of their 
service. This provision for the support of the judges 
bears every mark of prudence and efficacy; and it 
may be safely affirmed that, together with the per- 
manent tenure of their offices, it affords a better 
prospect of their independence than is discoverable in 
the constitutions of any of the States in regard to 
their own judges.” Chancellor Kent (1 Commentaries, 
294) thus refers to the same subject: “The provision 
for the permanent support of the judges is well cal- 
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culated, in addition to the tenure of their office, to 
give them the requisite independence. It tends, also, 
to secure a succession of learned men on the bench, 
who, in consequence of a certain undiminished sup- 
port, are enabled and indiiced to quit the lucrative pur- 
suits of private business for the duties of that im- 
portant station.” Kent, obviously, is very emphatic 
in his praise of the provision for permanence of tenure 
and certainty of compensation, saying at pages 292- 
293: “The tenure of the office, by rendering the judges 
independent, both of the government and people, is 
admirably fitted to produce the free exercise of judg- 
ment in the discharge of their trust. This principle, 
which has been the subject of so much deserved 
eulogy, was derived from the English constitution. 
The English judges anciently held their seats at the 
pleasure of the king, and so does the lord chancellor 
to this day. It is easy to perceive what a dangerous 
influence this must have given to the king in the ad- 
ministration of justice in cases where the claims or 
pretensions of the Crown were brought to bear upon 
the rights of a private individual. But in the time of 
Lord Coke the barons of the exchequer were created 
during good behavior, and so ran the commissions of 
the common law judges at the restoration of Charles 
Il. It was still, however, at the pleasure of the Crown 
to prescribe the form of the commission until the Act 
of Settlement of 12 and 13 William III, c. 2, which was 
in the nature of a fundamental charter, imposing fur- 
ther limitations upon the Crown and adding fresh se- 
curities to the Protestant succession, and the rights 
and liberties of the subject.” Continuing, he points 
out that the act established that the commissions of 
the judges be made quamdiu se bene gesserint, though 
they were still to be removable upon the address of 
both branches of parliament. The excellence of this 
provision, he suggests, has recommended the adoption 
of it by other nations of Europe, such as Sweden, 
France and Holland. With such a background of Eng- 
lish tradition on the importance of an independent ju- 
diciary, the following grievance expressed against the 
King in the Declaration of Independence is quite un- 
derstandable: “He has made judges dependent on his 
will alone, for the tenure of their offices, and the 
amount and payment of their salaries.” The observa- 
tions of Hamilton on this subject were no doubt in- 
fluenced in large part by the grievance thus expressed 
which was the result of bitter experience. Whether 
or not the constitutional protection of judicial salaries 
extends to increases granted by the law-making body 
has been the subject of some discussion among the 
text writers. Where there has been judicial decision 
on this phase it has supported the view that increases 
were safeguarded by the constitutional inhibition 
against reduction. Thus, in Commonwealth ex rel. 


Hepburn v. Mann (5 Watts & Serg., 403), the Supreme 
Court of Pennsylvania was confronted with the follow- 
ing problem: The salaries of the judges, by an act 
passed in 1839, has been increased $400. In 1843 the 
Legislature rescinded the increase, and the question 
was raised whether it had the power to do so, in view 
of the constitutional provision that judges were to re- 
ceive an adequate compensation to be fixed by law, 
which could not be diminished during their continu- 
ance in office. To sustain the power of the Legisla- 
ture to cancel the increase it was argued that it repre- 
sented a mere gratuity. This view was rejected by 
the court. The decision was probably influenced by 
the peculiar language of the constitution provision as 
it existed in Pennsylvania at the time, guaranteeing 
to the judges of the high courts “adequate compensa- 
tion.” An increase was thus regarded as an effort by 
the Legislature to make adequate what was previous- 
ly inadequate, and therefore the increase was held to 
be within the protection of the constitutional prohibi- 
tion. It is interesting to note that in a recent case. 
Long v. Watts (183 N. C.. 99) the Supreme Court of 
North Carolina took a position in accord with the 
views expressed in the early Pennsylvania case, say- 
ing at pages 109, 110: “But it is urged that the Legis- 
lature of 1921 increased the plaintiff’s salary, and. 
therefore, the same or any subsequent Legislature 
may levy a tax against it without incurring the charge 
of having diminished it during his continuance in of- 
fice. This argument is based on the contention that 
by adding an additional sum the Legislature may then 
tax the whole so long as the tax does not exceed the 
increase. Or, to state it differently, the theory of the 
argument is that because the Legislature thought it 
necessary and proper to increase the plaintiff’s salary, 
therefore they have the right, notwithstanding the 
constitutional prohibition, to take it away. That the 
power to add carries with it the power to subtract, at 
least to the extent of the addition. This would entire- 
ly destroy the constitutional provision we are now con- 
sidering, frustrate its purpose and make it indeed a 
snare and a delusion. Any construction which tends 
to defeat or to nullify a fundamental principle of con- 
stitutional law, come from whatever source or quarter 
it may, is palpably unsound (Commonwealth v. 
Mathues, 210 Pa. St., 400). The constitution is not 
to be so easily discarded. The moment the increase 
took effect it became as much a part of the plaintiff's 
salary as the original amount, and the whole was then 
protected by the constitutional prohibition against 
diminution. An undiminished salary is a complete sal- 
ary in its entirety and not a salary less a tax.” In con- 
nection with the Pennsylvania view that an increase of 
salary is not a gratuity, it is well not to be misled by 
illustration borrowed from the law of contract. It is 
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sometimes argued that a public officer, entering his 
office at a specified salary, may not claim an increase 
during his term as a matter of contract, because it is 
not supported by consideration. But a legislative pro- 
vision fixing a salary does not necessarily constitute 
a contract that it will not be reduced during the term 
of office (U.S. v. Fisher. 109 U. S., 143; see also Buck- 
bee v. Board of Education, 115 App. Div., 366, aff’d 
187 N. Y., 544). In the case of certain judicial officers 
the protection against diminution is even of a higher 
order than that of mere contract, being a matter of 
express constitutional enactment. It is therefore per- 
fectly idle, in arguing about the right of the Legisla- 
ture to an increase, to employ analogies based upon the 
law of contract. Whether such increases are safeguard- 
ed against impairment is solely a matter of constitu- 
tional interpretation. Perhaps the history of the pro- 
vision in our state may throw light upon this consti- 
tutional limitation. Neither the first constitution of 
1777 nor the second of 1821 contains any reference to 
compensation of judicial officers. Chancellor Kent (1 
Commentaries, 295) regretfully refers to this omission. 
The constitution of 1846 for the first time put into 
the organic law a section regarding compensation of 
judges (Article VI, sec. 7) by providing that: “The 
judges of the Court of Appeals and justices of the Su- 
preme Court shall severally receive, at stated times, 
for their services a compensation to be established by 
law, which shall not be increased or diminished during 
their continuance in office.” In so far as these judicial 
officers are protected against reduction in salary, the 
clause is substantially identical with the provision in 
the federal constitution. But it goes further, in prohib- 
iting increases as well. As those judges were then to 
be elected for the short term of eight years (Article 
VI, secs. 2 and 4, Constitution 1846), the reasoning of 
Hamilton seems appropriate: That it would rarely hap- 
pen that an adequate salary, fixed at the commence- 
ment of the term, would not continue to be adequate to 
its end. A similar provision was made applicable to 
county judges, elected for four years (Article VI, sec. 
14), except that the salary was to be fixed by the board 
of supervisors. The same section contains a provision 
for the payment of a per diem allowance to justices of 
the peace for services in courts of sessions, without any 
reference to any increase or decrease of such compen- 
sation. It also provides for the establishment by the 
Legislature of inferior local courts of civil and crimin- 
al jurisdiction in cities, but it is completely silent as 
to the method of providing for or protecting their com- 
pensation. By amendments adopted in 1869 the terms 
of the judges of the Court of Appeals and of the jus- 
tices of the Supreme Court were extended to fourteen 
years (Article VI, secs. 2 and 13). Article VI, section 
7, of the 1846 Constitution, in 1869 took the following 


significant form with respect to salaries: “The judges 
and justices hereinbefore mentioned shall receive for 
their services a compensation to be established by law, 
which shall not be diminished during their: official 
terms” (Article VI, section 14, Judiciary Article of 
1869). It is to be noted that the bar upon increases of 
judicial salaries was removed, obviously by reason of 
the lengthening of the term of the judicial officers 
“hereinbefore mentioned,” namely, judges of the Court 
of Appeals, justices of the Supreme Court and judges 
of all other superior courts. Section 15, immediately 
following, granted the same protection against de- 
creases to county judges and surrogates without bar- 
ring increases. In section 19 provision is made for the 
establishment of inferior local courts, and in section 26 
for courts of special sessions, but no mention is made 
of their salaries or their salary protection. An amend- 
ment of 1874 (Article X, section 3) provided that “no 
officer whose salary is fixed by the Constitution shall 
receive any additional compensation. Each of the other 
state officers named in the Constitution shall, during 
his continuance in office, receive a compensation to be 
fixed by law, which shall not be increased or dimin- 
ished during the term for which he shall have been 
elected or appointed; * * *.” This amendment seems 
to have restored the prohibition against increases of 
salaries contained in the Constitution of 1846 and re- 
moved by the amendment of 1869. The Constitution of 
1894 specifically restored to the judiciary article the 
prohibition against an increase during the official 
terms of judges of the Court of Appeals and justices 
of the Supreme Court. The provision is contained in 
Article VI, section 12, and reads as follows: “The 
judges and justices hereinbefore mentioned shall re- 
ceive for their services a compensation established by 
law, which shall not be increased or diminished dur- 
ing their official terms, * * *.” The judicial officers 
“hereinbefore mentioned” are again the judges of the 
higher courts. Sections 14 and 15, following, continue 
county judges and surrogates; section 15 further pro- 
viding that the compensation of neither officer shall 
be increased or diminished during his term of office. 


‘Section 18 permits the establishment of inferior local 


courts of civil and criminal jurisdiction, without men- 
tion of salaries, and section 23 provides for the juris- 
diction of courts of special sessions. In 1909 a striking 
amendment to section 12 of Article VI, Constitution 
of 1894, was adopted. The historic clause prohibiting 
an increase or decrease of compensation of the judges 
of the Court of Appeals and justices of the Supreme 
Court was eliminated, and instead the salary of the 
latter was fixed at $10,000 per annum, plus the ad- 
ditional compensation theretofore allowed to such jus- 
tices by local authorities. Contrary to first impression, 
the amendment did not radically change the policy of 
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the Constitution. Its primary intent was to bring about 
an increase in the salaries of the justices of the Su- 
preme Court of the Third and Fourth Departments. 
The total compensation of the justices of the First and 
Second Departments was left undisturbed, being fixed 
at the aggregate then allowed from state and local 
sources. In effect the old rule prohibiting increases 
and decreases was preserved. Decrease was barred by 
virtue of the specific salary granted by the Constitu- 
tion; increase was prohibited by dint of the continued 
force of Article X, section 9, which prevented an in- 
crease to an officer whose salary was fixed by the 
Constitution. As to the regulation of the salaries of 
judges of the Court of Appeals, the amendment had no 
effect on the bar upon increases or decreases during 
their continuance in office. Section 9, by prohibiting an 
increase or decrease during their terms of the salaries 
of state officers whose compensation was not fixed by 
the constitution, operated to prevent a change in either 
direction of the compensation of sitting judges of the 
Court of Appeals. That this was the effect of the last- 
mentioned section may be gathered from an attempt- 
ed constitutional amendment in 1918 of Article VI, sec- 
tion 7, to fix the salary of the judges of the Court of 
Appeals, including those in office, at a sum not less 
than the highest compensation allowed by law to any 
other judicial officer in the state. That amendment, if 
adopted, would have increased the salaries of the 
judges of the highest court, both those then in service 
as well as those thereafter elected. It failed, however, 
of ratification by popular vote, as did a proposed 
amendment in 1921 to increase their salaries to $17,- 
500. In 1922, a concurrent resolution was adopted by 
the Legislature to carry into effect the recommenda- 
tions of the Judiciary Convention of 1921, for amend- 
ments to Article VI. That resolution embodied a draft 
of the judiciary article in substantially the form in 
which it was subsequently adopted as part of the pres- 
ent constitution. Upon its resubmission to the Legisla- 
ture of 1924, the proposed amendment underwent cer- 
tain modifications, the most important of which was 
the elimination of the plan to make the Court of Gen- 
eral Sessions a city-wide court. Instead, its jurisdic- 
tion was limited to the County of New York. Another 
change which may have some significance in the con- 
sideration of the question before this court is the elim- 
ination of section 1 from the resolution of 1922. That 
section provided that: “The judicial power of the state 
shall be vested in the courts which are in this article 
expressly continued and established, and in such in- 
ferior local courts as now or hereafter may exist under 
and by virtue of the provisions of this article” (Report- 
ed in Laws of New York, 1922 p. 1854). It is quite 
probable that this proposed section was excised out 
of the resolution in 1924 because it tended to establish 


the inferior local courts as constitutional courts. The 
policy expressed in that eliminated section indeed would 
have been inconsistent with the proposed constitu- 
tional principle embodied in section 18, of Article VI, 
and contained bith in the resolution of 1922 and that 
of 1924, by which the Legislature was granted power 
to regulate or discontinue “all inferior local courts now 
or hereafter established.” The changes made in the 
concurrent resolution of 1924 necessitated its resub- 
mission to the Legislature of 1925. Upon its adoption 
it was submitted to the people at the general election 
of that year, and now constitutes the present judiciary 
article of the constitution. Concentrating our attention 
for the moment upon the provision for the compensa- 
tion of judges, we find the following language in Ar- 
ticle VI, section 19, which is repeated for convenience: 
“All judges, justices and surrogates shall receive for 
their services such compensation as is now or may here- 
after be established by law, provided only that such 
compensation shall not be diminished during their re- 
spective terms of office.” The changes which this 
amendment made in the compensation of certain ju- 
dicial officers may thus be summed up: (1) The fixed 
salary of the Supreme Court justices was eliminated; 
(2) the Legislature was given full power to fix salaries 
of ‘“‘judges, justices and surrogates,” with only the lim- 
itation that the compensation should not be diminished 
during their terms of office; (3) the limitation exist- 
ing under Article X, section 9, prohibiting increases of 
salaries of state officers, no longer included within 
its scope judicial compensation. After the adoption of 
this amendment and beginning with 1926 the salaries 
of judicial officers, generally, were raised. The com- 
pensation of justices of the Court of Special Sessions, 
was $19,000 up to 1926, was raised in 1927 by two 
successive increases, first to $12,000 and then to $17,- 
500. The proposed reduction is to $15,040. Is such a 
reduction violate of Article VI, section 19? If that sec- 
tion applies to justices of the Court of Special Ses- 
sions, we must ascertain whether the constitutional 
provision prohibits the diminution of an increase in 
salary granted to an incumbent in the course of his 
tenure. True, this problem has no application to the 
petitioner, who entered upon his present term when 
the salary of the office was already $17,500. But as 
it likely affects a number of other justices of that 
court not similarly situated, it might seem appropri- 
ate to consider the problem from its wider aspect. Re- 
spondents, however, suggest that the compensation 
clause in the constitution does not apply to justices of 
the Court of Special Sessions and that they are not 
within its protection. If this be true, it becomes un- 
necessary to consider the legislative control of increas- 
es. We shall be obliged to return to it only if we 
find that the expression, “All judges, justices and sur- 
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rogates,” in section 19 of Article VI is all-embracing. 
The contention of the petitioner is that the phrase used 
comprehends all judicial officers. The only semi-auth- 
oritative opinion supporting this view is that of the at- 
torney-general rendered in 1926 (Opinions of Attor- 
ney-General, 1926, p. 244). His reasoning there is 
somewhat meagre, but it seems to rest on the ground 
that for the first time in constitutional exposition 
there is found a complete enumeration of all the su- 
perior and inferior courts preceding the section which 
prohibits a diminution in compensation of “all judges, 
justices,” &c. From this it is sought to draw the con- 
clusion that every judicial officer mentioned in the first 
eighteen sections of Article VI must have been included 
within the guaranty contained in section 19. Petitioner 
reinforces this contention by pointing to the high stat- 
us which Courts of Special Sessions had attained at 
the time the present judiciary article was drafted, to 
the length of the term of the justices, and to the 
fact that the latter must surrender their law practice 
on entering upon their office. He also points out— 
erroneously, however—that the present constitution 
for the first time makes express reference to that 
court and to the judicial officers presiding over it. Con- 
sequently he argues that the framers of the revised 
article must have had in contemplation justices of the 
Court of Special Sessions when, in section 19, that 
sought to protect “justices,” among others, against a 
diminution of salary. Even eliminating the erroneous 
allusion that the new judiciary article, for the first 
time in constitutional history, mentioned the Court of 
Special Sessions by. name, the argument based upon the 
dignity which the court had attained as a reason for 
granting its justices the same protection as others, 
lacks cogency. It is completely demolished by two con- 
siderations, of which the first is the provision of sec- 
tion 18, permitting the Legislature to regulate or dis- 
continue all inferior local courts. If it is urged that 
section 19 intended zealously to safeguard the salaries 
of Special Sessions justices as well as those of higher 
courts, how can such a position be maintained in the 
face of the constitutional provision for absolute legis- 


lative control over inferior local courts, of which Spe- 


cial Sessions is one, even to the extent of permitting 
the Legislature to discontinue the latter? This legis- 
lative grant of power actually is new, established by 
the constitutional article of 1925. A justice of the Court 
of Special Sessions, therefore, enters upon his position 
with the possibility that the Legislature may dis- 
continue his office—a far more serious contingency 
than the mere reduction of his salary. The second con- 
sideration which gravely impairs the force of peti- 
tioner’s contention is that the proposal contained in 
section 1 of the concurrent resolution of 1922, whereby 
inferior local courts were to be made constitutional 


courts, was eliminated from the final draft of the Ju- 
diciary Article as adopted later in 1925. It would seem, 
therefore, that the constitution in protecting “all 
judges, justices and surrogates” intended to take un- 
der its sheltering wing only judicial officers function- 
ing in constitutional courts of which the Court of Spe- 
cial Sessions is not one. Now let us consider the argu- 
ment based upon the literal construction of the phrase. 
Petitioner contends that it covers all judicial officers 
bearing the title of ‘justice,’ including, of course, jus- 
tices of his court. His chief point in support is that 
since section 19 follows the sections which contain a 
complete enumeration of all the courts, the phrase “all 
judges, justices and surrogates” must include jurists of 
every type of court theretofore mentioned. This argu- 
ment is quite similar to the one resorted to by the 
attorney-general in his opinion (supra). Reasoning bas- 
ed upon mere sequence or upon the theory of post 
hoc ergo propter hoc rests upon an insecure basis. 
Thus, petitioner would surely not include “justices of 
the peace,” mentioned in section 17, within the salary 
protection of section 19 merely because the latter fol- 
lows section 17. Nor could the linguistic argument bring 
“magistrates” within such protection, as they do not 
bear one of the three titles specified in the last sec- 
tion. Even justices of the Courts of Special Sessions are 
not mentioned in the constitution by the title of “‘jus- 
tice,” the reference in section 17 being to “judicial 
officers holding Court of Special Sessions.” Petitioner 
may urge that the title of “justice,” by which those 
presiding in his court are designated, was well known 
for many years prior to the adoption of section 19 and 
must have been in the mind of the framers of that 
section. If so, why did they not refer to them in sec- 
tion 17 as “justices” instead of speaking of “judicial 
officers holding Courts of Special Sessions’? The ans- 
wer is obvious. The elasticity of legislative control over 
inferior local courts, granted by that section, made the 
permanent title of those judicial officers a matter of 
future uncertainty. They might in a reorganization of 
the courts even become magistrates or possibly com- 
missioners. The only judicial officers whose courts and 
titles could not be changed were those presiding over 
tribunals which were constitutionally created or con- 
tinued. It follows in my opinion, therefore, that the 
first sentence of section 19 protects from diminution 
of salary only judges and justices of superior courts, 
as well as surrogates. If it had been the constitutional 
intention to make the phrase all-inclusive the term used 
would have been “judicial officers.” If the latter had 
been employed it would have included judges and jus- 
tices of every type of court. It is significant that where 
the intention is to make an all-comprehensive nomen- 
clature the term “judicial officer” is used, as in the 
second sentence of section 19, which provides that 
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“except as in this article provided, all judicial officers 
shall be elected or appointed at such times and in such 
manner as the Legislature may direct.” It would be 
strange, indeed, under the circumstances to hold that 
a fundamental policy with reference to salary protec- 
tion, limited to constitutional courts and extending for 
four score years, should suddenly have been expanded 
by including within its aegis inferior local courts. To 
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hold that such was the intent of the framers of the 
Judiciary Article, when contemporaneously and as a 
new departure they permitted discontinuance of such 
local courts at the pleasure of the Legislature, is to 
charge them with an inexplicable inconsistency. The 


motion for a peremptory mandamus must therefore be 
denied. 
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